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Introduction

TWO MOVEMENTS, ONE SET OF ISSUES

How can someone who condemns practices like animal farming,
hunting, and experimentation favor a right to abortion? Abortion,
after all, is the deliberate taking of a human life, or at least of a
potential human life. Yet many people in the animal rights move-
ment do support legal abortion. Do animal rights activists really
care more about the well-being of nonhuman animals than they do
about tiny humans?

Conversely, how can people who would ban the destruction of
even a one-celled human zygote—an entity as simple as an amoeba
and possessing no more consciousness than a fingernail or a strand
of hair—eat and use the flesh, skin, and secretions of feeling crea-
tures like cows, pigs, and chickens, whose lives were filled with
unspeakable suffering, ended only by horrific deaths? Do pro-life
activists really care more about a human cell than about the suf-
fering of fully sentient animals whose evolutionary history, brain
chemistry, and emotional repertoire closely resemble our own?

It is of course possible to favor both animal rights and the rights
of embryos and fetuses, and some people are in fact active in both
movements.! Yet for the most part the animal rights movement and
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the pro-life movement do not overlap. Indeed, in public debate the
issues of abortion and animal rights are rarely discussed together,
except perhaps when someone is trying to score rhetorical points
through mockery: You favor rights for chickens but not human
babies? Your position is grotesque!*

Despite the rhetorical gap between most activists, abortion and
animal rights raise closely intertwined questions. Both the pro-life
movement and the animal rights movement challenge conventional
views about the moral relevance of membership in the human spe-
cies: people in the pro-life movement regard humanity as a suffi-
cient condition for moral rights; people in the animal rights move-
ment contend that humanity is not a necessary condition for moral
rights. Although the question of whether humanity is a sufficient
condition for moral rights is logically distinct from the question of
whether it is a necessary condition for such rights, the two ques-
tions call into play many of the same considerations. The pro-life
and animal rights movements both ask which criterion or criteria
ought to ground rights.

This book considers some of the ways in which the debates over
abortion and animal rights shed light on one another. In addi-
tion to focusing on interconnected ethical questions, the pro-life
and animal rights movements face many of the same tactical ques-
tions. When should activists promote regulatory measures that do
not fundamentally challenge the status quo, and when should they
insist on abolition? Should legal reforms precede or follow attitu-
dinal changes? Do gory images of dead animals or dead fetuses win
hearts and minds to the respective causes or merely alienate the
public? Is violence against abortion providers or animal exploiters
objectionable at all, and—if so—is the objection merely tactical
or is it principled? By juxtaposing the considerations relevant to
answering both ethical and tactical questions as they arise in the
contexts of the two movements, we aim to broaden the conversa-
tion about both.

Our goals are partly explanatory. We hope this book will be of
interest and use to persons of good faith, whether they are pro-life
or pro-choice, for or against animal rights. By tracing the conse-
quences of views on one set of issues for views on the other set of
issues, we mean to provoke thought even if we do not change minds.
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Still, we would be less than forthright were we to deny that we
hold views on the issues we tackle. To oversimplify, we are pro-
choice on abortion and we favor animal rights. The chapters com-
prising part 1 of this book provide a more nuanced explanation of
our views, but we can briefly summarize them here.

This book explicates the view that sentience grounds moral
rights. Sentience is the ability to have subjective experiences. A
being who can feel pleasure or pain is, in virtue of that ability,
sentient. Indeed, we argue that the ability to have subjective expe-
riences is precisely what makes a being a being, a “who” rather
than an “it.”

Most reasonably complex living animals, including humans, are
provably sentient. So are fetuses at some point in their develop-
ment. Inanimate objects and (so far as we know) plants are not
sentient. Most sentient creatures can respond to external stimuli,
but such responses alone do not necessarily indicate sentience. A
thermostat that directs a furnace to fire up when the temperature
dips below the set point responds to an external stimulus. So does
a sunflower displaying heliotropism. But we have no good reason
to think that a thermostat or a sunflower feels anything. We can
vaguely imagine what it might feel like to be a hummingbird, a
shark, or an eight-month-old human fetus, but we cannot envision
what it would feel like to be a thermostat or a sunflower. It would,
to the best of our knowledge, not feel like anything.

If we acknowledge, as we do, that at some point in their devel-
opment fetuses are sentient, then why do we characterize ourselves
as pro-choice rather than pro-life? Our answer has three essen-
tial parts.

First, people who call themselves pro-life generally do not regard
sentience as a necessary condition for the rights of the unborn.
They think that one-celled zygotes, no less than newborn babies,
are entitled to protection against destruction. To be sure, people
within the pro-life movement sometimes express a concern for
fetuses due to their sentience. For example, a number of pro-life
legislatures have enacted antiabortion laws premised on the view
that fetuses can feel pain at twenty weeks.> But we think that the
emphasis on fetal pain is best understood as an effort to appeal
to those elements of the general public that do not hold strongly
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pro-life views. As reflected in the official statements of the main
pro-life organizations, the unborn have rights from “the moment
of conception,” long before they are sentient.* Because we reject
this view, we hesitate to call ourselves pro-life.

Second, to be pro-life is to believe that the rights of the unborn
outweigh any interest a pregnant woman might have in terminat-
ing a pregnancy. In our view, prior to fetal sentience, they do not.
Moreover, even after fetal sentience, a pregnant woman might be
entitled, by virtue of the tremendous physical burdens that preg-
nancy imposes, the particular health challenges she faces, or some
other circumstance, to terminate her pregnancy. Although it is
possible to say that fetuses have rights but that pregnant women
have superior rights, that way of speaking would not be recogniz-
ably “pro-life.” Indeed, we speak in that way, and we consider
ourselves pro-choice.

Third, the pro-life movement is predominantly a movement for
legal reform. Even though we agree with pro-lifers that abortions
of sentient fetuses are sometimes immoral, we disagree with the fur-
ther conclusion that such abortions should therefore be legally for-
bidden. We are both lawyers by training, and perhaps for that rea-
son we are acutely aware of the law’s shortcomings and limitations.

In some circumstances, attempts to command compliance with
an unpopular mandate may backfire, causing collateral damage.
That is the accepted wisdom about what went wrong with the
prohibition of alcohol, and it is at least an arguable account of
the regime of abortion regulation that preceded the U.S. Supreme
Court’s 1973 decision in Roe v. Wade.’ Prohibition of alcohol led
to the violence associated with bootlegging, while prohibition of
abortions led to the violence associated with back-alley abortions.®

In other circumstances, even where there is no practical obsta-
cle to enforcing a legal rule, it may be appropriate to commit the
matter to individual conscience. Thus, constitutional democracies
permit freedom of speech even though many instances of its exer-
cise will be irresponsible and even harmful. Likewise, one might
think it is appropriate for the law to permit women the freedom
to choose abortion, even if one deems some particular exercises
of that freedom immoral by one’s own lights. Accordingly, not-
withstanding our concern for sentient fetuses, we cannot cast our
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lot with those who draw the categorical conclusion that abortion
ought to be illegal in all or even in many cases.

Our views about the proper role of law in the regulation of
animal use, at least given existing realities, are not all that dif-
ferent from our views about the proper role of law in protect-
ing fetuses. As a general matter, we think it is wrong to use sen-
tient animals as resources by producing, selling, and consuming
animal-derived products. Thus, we are vegans. We make every
reasonable effort to avoid eating or wearing animal products, and
we refuse to patronize enterprises such as aquariums and zoos
that use animals for entertainment. We also generally avoid using
products that are tested on animals. However, under current cir-
cumstances, we do not propose that the law should forbid the use
of animal products.

Even though, as a practical matter, we would leave most deci-
sions about whether to consume animal products to individuals,
we would not characterize our views about veganism as “pro-
choice.” We are pro-choice with respect to abortion, even though
we regard some abortions as immoral, because we think that ulti-
mate authority for deciding whether to have an abortion ought
to rest with each individual woman. By contrast, we would resist
writing our views about animal exploitation into law for strategic
rather than principled reasons. Given current practices, there is
no realistic chance of securing a legal prohibition on consuming
animal products, and thus we think that advocacy efforts should
focus chiefly on changing hearts and minds. In a future in which
vegans constitute something like a majority of the population,
we might reevaluate the wisdom of seeking legal prohibition. We
reject the notion that individual consumers are entitled, as a mat-
ter of right, to consume animal products.

We would be surprised if most readers found the foregoing
explanation of our views fully satisfying because to this point we
have merely set out a summary of them. Part 1 of this book will
provide more of the details of our positions and the reasons under-
lying them. We do not, however, intend this book as a comprehen-
sive treatment of the moral or tactical issues raised by either abor-
tion or animal exploitation and slaughter. We provide the broad
outlines of an approach to each set of questions, but our chief aim



6 Introduction

is to explore the connections of those questions to one another,
not to answer every question that arises in each field.”

How shall we go about answering the moral questions that we
raise in part 1 of this book? Religion dictates or informs the views
that some people hold about abortion and animal rights. Abortion
is wrong, these people believe, because from the moment of con-
ception, humans possess an immortal soul made in the image of
God. Likewise, for many of the same people, animals lack immor-
tal souls and, in any event, God gave mankind dominion over the
animals to use as we please. Accordingly, they conclude, abortion
is wrong and animals lack rights.

We think the religious arguments are hardly clear-cut. The
original biblical regulation of abortion seems to have less to do
with protecting human souls than with protecting a man’s prop-
erty interest in his potential offspring.® Meanwhile, Christian
beliefs about the point at which the soul enters the body—or
“ensoulment”—have varied over time, although the trend since
the seventeenth century has been toward the view that ensoulment
occurs at conception.” With respect to the rights and interests of
animals, even people who think that the Bible forecloses animal
rights rarely think that the Bible compels them to exploit, slaugh-
ter, or eat animals. Moreover, as thinkers like Norm Phelps and
Matthew Scully have argued, dominion over animals need not be
construed as license to exploit and harm them but may instead be
a call to service and stewardship.!°

Ultimately, however, we put aside arguments rooted in reli-
gious authority, regardless of where they lead. In a pluralist soci-
ety such as ours, citizens hold a wide variety of religious beliefs,
including nonbelief. Principles of church-state separation imply
that elected officials must be able to articulate arguments that
persons of different religious faiths—or persons who profess no
religion—can accept. This ideal, which the late philosopher John
Rawls labeled “public reason,” is controversial, to be sure.!!
Many people of faith contend that preventing them from appeal-
ing to religious authority deprives them of their best arguments.
Nonetheless, we ourselves accept the constraints of public reason
because, whether or not they are required as a matter of politi-
cal philosophy, as a practical matter we hope to reach a diverse
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audience whose members subscribe to a wide range of religious
faiths, or to no faith at all.

Because our discussion of abortion and animal rights touches
on important questions of moral philosophy, we feel some obli-
gation to locate our approach within the centuries-old debate
between the two great moral philosophical traditions of the West:
utilitarianism versus Kantianism and other rights-based views
(collectively sometimes called “deontology”). On the one hand,
we acknowledge the enormous contribution that utilitarians have
made toward advancing our understanding of the moral status of
animals. Jeremy Bentham, who is rightly regarded as the father
of utilitarianism, famously stated about animals: “The question
is not ‘Can they reason?’ nor ‘Can they speak?’ but ‘Can they
suffer?’”!? Likewise, utilitarian Peter Singer’s 1975 book, Ani-
mal Liberation, played an extremely important role in mobilizing
the contemporary movement to protect the interests of animals.
Bentham, Singer, and others deserve credit for demonstrating the
inconsistency between the values humans espouse and the way
that humans act toward our nonhuman cousins.

On the other hand, we are uncomfortable with utilitarianism
for the sorts of reasons that deontologist philosophers routinely
offer in criticism of utilitarianism, most centrally that it treats peo-
ple—or as we would have it, all sentient beings—as mere vessels
of pleasure minus pain (or in the more sophisticated accounts, as
vessels of utility).!® Thus, in principle, if a sadist derives more plea-
sure from inflicting pain on an innocent victim than the pain the
innocent feels, utilitarianism may hold that the sadist is morally
entitled to torture his victim.

We have read enough philosophy to know that utilitarians have
devised arguments that try to avoid this result and similar ones.
John Stuart Mill distinguished between higher and lower plea-
sures. Modern “prioritarians” build deontological side constraints
into their social welfare functions.'* And so forth. Were we writ-
ing a comprehensive work of moral philosophy, we would explore
whether such intellectual moves succeed and, if so, whether they
fundamentally transform utilitarianism into something else.

However, we have neither the expertise nor the inclination to
write a comprehensive book on moral philosophy. Our interest
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focuses on questions about the moral status of fetuses and animals.
To the extent that utilitarian philosophers have had important
insights about those questions, we gratefully draw on them, even
as we strongly disagree with some of the conclusions they reach.

In rejecting full-throated utilitarianism, we do not necessarily
endorse all of the views of any particular philosopher working in
the deontological tradition either. Deontology has its own difficul-
ties that in important respects mirror those of utilitiarianism. Is it
really wrong to tell a lie to avoid a catastrophe? If it is not, as so-
called threshold deontologists would concede, is that concession
really grounded in deontological principles?!s

We make no effort to resolve these seemingly timeless questions.
As philosopher David DeGrazia observed in his 1996 book, Tak-
ing Animals Seriously: Mental Life and Moral Status, “first-gener-
ation” writers on animal ethics like Singer placed “extraordinary
emphasis, in their books and articles, on the utility-versus-rights
debate,” but the real divide among the public when it comes to
animals (and perhaps fetuses) is not over how to count their inter-
ests but over whether to count their interests at all.'®

More broadly, in contemporary public debate, politicians,
judges, pundits, and others rarely feel the need to enlist in any one
particular philosophical camp—whether it is utilitarianism, deon-
tology, or some ostensibly alternative view, like virtue ethics. If
advocates sometimes appeal to the moral intuition that it is wrong
to increase suffering in the world, while at other times appealing
to the seemingly contrary moral intuition that some actions are
right or wrong regardless of their aggregate consequences, that is
because the moral intuitions of human beings do not neatly cor-
respond to one or another of the axioms of the leading schools of
moral philosophy.

What then is our affirmative methodology with respect to moral
questions? Simply stated, we try to reconcile and refine what we
take to be widely shared moral intuitions about a variety of real
and hypothetical cases. Philosophers sometimes attach the label
“constructivism” to this approach, but that is too highfalutin for
our purposes here.!” To reiterate, we are not building a compre-
hensive account of morality; we are simply testing the sorts of
general statements people sometimes make about abortion and
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animals—like “all human life is precious” or “it is wrong to delib-
erately cause unnecessary suffering”—against logic, reality, and
common sense.

Thisbook presentsasetofarguments, but peoplerarely makelarge
changes in their substantive views—much less in their behavior—
based on appeals to reason alone.'® If we want to change how
people feel and act, might we do better to dramatize our posi-
tion in emotionally salient ways? We are mindful of the fact that
Harriet Beecher Stowe’s novel Uncle Ton’s Cabin successfully
dramatized slavery’s evils without inventing any new arguments
against the institution.

Nonetheless, our own experience reassures us that our project
can complement other kinds of work. Our own journey to vegan-
ism began with the experience of sharing our lives with our dogs
and with getting to know a few individual farmed animals. But we
have also found that rational arguments played an important role
in how we came to think about and act with respect to abortion,
animals, and many other matters. When we talk with colleagues
and friends in the animal rights movement, we find that their trajec-
tories have been remarkably similar, regardless of whether they are
left-brain-dominant lawyers like us or right-brain-dominant artists.

More broadly, we reject the dichotomy between reason and
emotion, between thinking and feeling. Neuroscience teaches that
the emotional centers of the brain play an essential role in decision
making, including moral decision making."” If the logical argu-
ments we present in this book succeed in persuading our readers,
it will be in part because they engage readers’ emotions.

Finally, we want to clarify in advance what may seem like lin-
guistic sloppiness about both of our topics. In discussing the pro-
life position, we will sometimes use the term “embryo” or “fetus”
as a shorthand for “human zygote, embryo, or fetus.” We do so
because a single word is less cumbersome than a four-word phrase
but also to underscore that the pro-life position in contemporary
American debates about abortion confers rights on microscopic
nonsentient entities, so long as they are human.

Meanwhile, in talking about animal rights, we sometimes use
the term “animals™ as a shorthand for “nonhuman animals,” even
though, of course, human beings are also animals. That is a purely
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stylistic choice against wordiness. In its substance, this book points
in the opposite direction. We challenge readers to justify the dis-
tinctions they reflexively draw between humans and other animals.

To be sure, as we explain in chapter 1, there are some con-
texts in which we humans may have legitimate reasons to favor
the interests of some members of our own species over the interests
of members of other species, much in the way that you sometimes
have legitimate reasons for conferring benefits on members of your
own family or friends that you do not confer on strangers. Those
reasons have their limits, however. You need not pay for your
neighbor’s children’s college education. But it does not follow that
you may kill and eat them.
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ETHICS

Under what circumstances, if any, is abortion morally permissible?
When, if ever, are humans entitled to use or kill animals? And to
what extent should a democracy allocate these matters to individual
conscience rather than to collective decision making through law?

The chapters in part 1 of this book address questions such as
these chiefly as matters of ethics or morality. Part 2 comprises
chapters addressing parallel strategic and tactical questions that
face the pro-life and animal rights movements, although, as we
explain there, questions of principle cannot always be cleanly
separated from pragmatic considerations.

This part consists of four chapters. Chapter 1 develops the idea
that sentience grounds moral rights. We defend the sentience crite-
rion against the competing notion that membership in the human
species is the key to moral consideration.

Chapter 2 then asks whether and when it may be morally per-
missible to inflict harm on sentient fetuses and animals, notwith-
standing the moral consideration to which they are entitled.

Chapter 3 builds on a familiar feminist argument for the abor-
tion right by juxtaposing the impact of abortion restrictions on
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women with the impact of the dairy and egg industries on the
female animals—cows and hens—who are exploited for their
reproductive products.

Chapter 4 considers what we call the Epicurean objection to
animal rights: If the interest in avoiding suffering grounds moral
consideration, then ought not so-called humane exploitation of
animals be permissible? We link this objection (and our response
to it) to an objection to abortion rights: If currently unconscious
people have a right to live (as we acknowledge they do), then why
isn’t the fact that presentient embryos will eventually achieve sen-
tience sufficient to give them too a right to live?

We draw on moral philosophy to address these issues but not
because we believe that philosophers have any special moral
authority. Instead, these chapters ask readers to interrogate what
they already think—and how they already feel—about abortion
and animals.



1

Sentience or Species?

Competent adult humans are moral agents—that is, we are beings
with moral duties to others. But to which others? This chapter argues
that we owe moral duties to living, sentient beings—including most
animals and late-term fetuses. We consider, but reject, an alterna-
tive view that says we owe moral duties to only humans (includ-
ing fetuses and zygotes). Although we may extend special benefits
toward our fellow humans, it does not follow that we may ethically
harm and exploit animals. Absent some very strong justification or
excuse, we have a duty at least to avoid intentionally inflicting suf-
fering or death on any sentient being, whether human or nonhuman.

As we indicated in the introduction, our strategy for inferring the
content of moral duties builds on what we take to be widely shared
moral intuitions. Thus, instead of beginning by postulating the gen-
eral source or nature of moral duty, we begin with concrete examples.

PARTIAL-BIRTH ABORTION

In the 2007 case of Gongzales v. Carbart, the Supreme Court of
the United States rejected a constitutional challenge to the federal
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Partial-Birth Abortion Ban Act.! “Partial-birth abortion” is not a
scientific term. It is a category created by abortion opponents to
refer to a type of abortion more formally known as intact dilation
and evacuation (intact D&E) or dilation and extraction (D&X)
that, before the ban’s enactment, had sometimes been used late
in pregnancy. Abortion opponents coined the term “partial-birth
abortion” to refer to the fact that during a D&X, the fetus is par-
tially delivered before being killed.

The Carbart case involved a number of technical questions,
both legal and factual. Did the federal law provide doctors with
clearer notice of the prohibition’s scope than a Nebraska partial-
birth abortion ban that the Court had invalidated partly on vague-
ness grounds in an earlier case? How frequently did doctors per-
form a D&X? For what reasons? How early or late in pregnancy
did a D&X typically occur? Were there circumstances in which a
D&X could be considered medically necessary? Which side had
the burden of proof on that question? What exactly was the gov-
ernment’s goal in banning partial-birth abortion, given that it per-
mitted abortions by other means at the same stage of pregnancy?
Much can be, and has been, said about these and other questions,
but we mention the case here for a different reason. The major-
ity opinion contains a graphic description of the “partial-birth”
procedure, and we think that the description offers an important
insight into the moral force of the pro-life position. Here is an
excerpt of the opinion, quoting a nurse who testified before a
Senate committee about her impression of a D&X performed on a
twenty-six-week fetus:

[The doctor| went in with forceps and grabbed the baby’s legs
and pulled them down into the birth canal. Then he delivered
the baby’s body and the arms—everything but the head. The
doctor kept the head right inside the uterus. . . .

The baby’s little fingers were clasping and unclasping, and
his little feet were kicking. Then the doctor stuck the scissors
in the back of his head, and the baby’s arms jerked out, like a
startle reaction, like a flinch, like a baby does when he thinks
he is going to fall.
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The doctor opened up the scissors, stuck a high-powered
suction tube into the opening, and sucked the baby’s brains
out. Now the baby went completely limp. . . .

He cut the umbilical cord and delivered the placenta. He
threw the baby in a pan, along with the placenta and the instru-
ments he had just used.?

Only a psychopath can read that description without viscerally
reacting with sympathy for the fetus. The clasping and unclasping
hands, the kicking feet, and the startled flinch all bespeak something
terrible happening to someone. Indeed, that is undoubtedly the point
of the narrative. By calling the fetus a “baby” and by juxtaposing
the fetus’s apparent fear and pain with the doctor’s casual disrespect
for the fetus’s ruined body, the nurse makes the point that the fetus
was someone who was unjustly treated as merely something.

What, exactly, makes the fetus someone rather than something?
The language quoted here unmistakably points to sentience—to
the fact that the fetus is capable of experiencing sensation and
experiences terribly painful sensations during an abortion. The
fetus does not just react to stimuli in the way that sunflowers bend-
ing to the sun’s rays do. He flinches. He is startled. We are meant
to infer that he suffers. By calling attention to what the fetus does,
the nurse implies that the fetus has mental and emotional states
of the sort that a sunflower cannot have. And the nurse assumes
that we, the audience, will attach moral significance to the fetus’s
suffering and death. When all is said and done, we may still end
up pro-choice on abortion, but we cannot in good faith deny that
harm to a twenty-six-week-or-later fetus has moral weight.

MALE CHICKS

If fetal sentience underwrites the moral revulsion most of us feel in
response to the nurse’s narrative of partial-birth abortion, should
we not also feel moral revulsion in response to similar impositions
on nonhuman sentient animals? Do we? Let us now consider a
routine practice in the egg industry.
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Through selective breeding, farmers have created two very dif-
ferent sorts of domesticated chickens. So-called broiler birds have
been bred to grow large quickly so they can convert as little feed
as possible into an enormous amount of meat very rapidly. By con-
trast, flesh on so-called layer hens is, from an economic standpoint,
mostly wasted. These birds are thus relatively small, with feed
inputs directed toward the frequent production of eggs. Constant
egg laying takes its toll on the hens. They suffer calcium depletion,
egg peritonitis, and other maladies. Although the wild cousins of
domesticated chickens can live to be ten years old, even hens who
avoid succumbing to illness will typically be killed at about two
years of age, when their egg production diminishes. Accordingly,
farmers must constantly replenish their supply of laying hens.

Hatcheries, meanwhile, cannot determine the sex of chicks until
they hatch from their shells. At that point, hatchery employees
separate the females from the males. The females are kept for lay-
ing, but the males have no economic value. They cannot produce
eggs and, because they are from the layer rather than the broiler
line, their bodies will not produce meat nearly as efficiently as a
broiler’s body will. With no market for male layer chicks, they are
killed almost immediately after hatching—regardless of whether
the female layer chicks will be sent to cages in “factory” farms or
to so-called free-range farms.?

How do farmers kill male chicks of the layer breed? Common
industry methods include suffocating them by sealing them in
garbage bags, gassing them, and macerating them—that is, grind-
ing chicks to death by feeding them along a conveyor belt into a
gigantic high-speed meat grinder. The American Veterinary Medi-
cal Association (AVMA), which publishes guidelines for the eutha-
nasia of animals, classifies those last two methods as “humane,”
although that classification is questionable.* It is difficult to imag-
ine anyone thinking that maceration would count as a humane
method of euthanasia for an ailing family pet or—for those who
think voluntary euthanasia acceptable for humans—for themselves
or another terminally ill human. But even if one were to accept the
AVMA claims, the truth is that many male chicks are killed by
methods that the guidelines acknowledge cause serious distress,
such as suffocation. And that is to say nothing of the deprivation
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of life itself suffered by these millions of healthy rooster chicks (a
subject to which we will return in chapter 4).

We now want to ask what we hope will seem like a shockingly
easy moral question: Is the painful death of a newly hatched male
“layer” chick a morally regrettable act? We are not yet asking
whether it is an immoral act. Just as you might think that the suf-
fering of fetuses during abortion is morally regrettable, yet you
ultimately believe that women should have a right to abortion, so
you might think that gassing, suffocating, or grinding up chicks is
morally regrettable but nonetheless morally permissible.

Perhaps you think that eating eggs is necessary for human health,
that human health is more important than harm to chickens, that
in a modern market economy there is no realistic way to produce
substantial numbers of chicken eggs without killing newly hatched
male chicks, and that therefore what happens to the male chicks is,
all things considered, justified. We consider the question of justi-
fied harm to animals (and to human fetuses) in the next chapter.
Here we ask a more basic question: Even if necessity justifies kill-
ing newly hatched male chicks, is it still morally regrettable? If it
is justified, is it a justified harm? Or is suffocating a newly hatched
chick to death an act devoid of apparent moral significance, akin
to cutting your fingernails or smashing a rock into pieces?

We suspect that most people will say that suffocating the baby
chick is harmful. If we now ask who is harmed by the suffocating
of the chick?, the answer will also be clear: Why, the chick himself,
of course. And the reason will be just the same as in the abortion
case: because the chick is someone, not something.

THE SENTIENCE CRITERION

Put more generally, late-term fetuses and newly hatched chicks are
beings with interests of their own—including interests in avoiding
suffering and death. That is what distinguishes them from inani-
mate objects and life forms like plants that (so far as we know) lack
sentience. A vandal who destroys a building commits a harmful act,
but it is not a harm to the building. Instead, the vandal harms the
individuals who live in, work in, or otherwise use the building. He
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harms the owner of the building, whose insurance probably will
not cover all of his losses. And he harms the shareholders in the
insurance company, for that matter. Further, if the building was
aesthetically pleasing to the eye, the vandal harms the people who
now can no longer derive pleasure from admiring its architecture.
But the vandal does not harm the building because he cannot harm
the building. The building is not the sort of entity that can experi-
ence harm because the building cannot experience anything.

To be sure, we often speak about inanimate objects or artificial
entities as though they had interests. For example, we might say
that making a larger-than-expected quarterly profit was “good for
Google,” even though Google is a corporation that does not itself
have experiences. Or you might say that reducing your carbon
footprint is good for the environment, even though the environ-
ment is not a being with interests. We can best understand such
statements as a kind of shorthand. When we say that some event
is good for Google, we mean that it is good for shareholders
and other people, such as Google employees, who benefit from
Google’s profitability. Likewise, when we say that some action is
good or bad for the environment, most of us have in mind the
many creatures, including humans, who benefit from robust eco-
systems, rather than the environment itself.’

There is nothing wrong with talking about artificial entities and
inanimate objects as though they had interests. But it is easy to lose
sight of the fact that the entity in question is really only a short-
hand for the interests of beings that have interests. For example,
someone might think that the Holocaust worked a harm to the
Jewish people beyond the harm that it did to each of the six mil-
lion Jews the Nazis exterminated, to the survivors of the ghettos
and camps, and to their relatives whose lives were thereby dam-
aged. Indeed, we think something very much like this ourselves
(which is hardly surprising, given that we are both Jewish and
that one of us is the child of Holocaust survivors). But when you
unpack the idea of harm to the Jewish people as such, it too turns
out to be a complex kind of shorthand.

We can and do acknowledge that part of what it means to be
a person is to identify as a member of a group that has properties
greater than the sum of its individual members. Nonetheless, that
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does not mean that the group has its own interests beyond all of
the interests that people (and perhaps other animals) have with
respect to the group. When people speak about harm to a group,
they need not, and generally do not, assume otherwise. For exam-
ple, when we talk about harm to the Jewish people, we treat group
membership as something that individual members of the group
(and some others who are not members of the group) highly value.
In addition to the harm that the Holocaust caused to its direct
victims, it robbed future individuals (including Jews and non-Jews
alike) of an important piece of Jewish culture. But all of those
harms are harms to people, not harms to any insensate entity.

Below we discuss the question of whether an act can be wrong-
ful even if it does no harm to any being with interests. For now,
we focus on our claim that sentient beings—Tlike late-term fetuses
and newly hatched chicks—have interests. We think it apparent
that, by contrast with inanimate objects and the like, animals and
late-term fetuses have interests precisely in virtue of the fact that
they are sentient.

The view that sentient animals have interests is uncontrover-
sial. People who are not animal rights activists of any sort claim
to hold this view as well. Consider the existence and popularity of
legal restrictions on cruelty to animals. These restrictions reflect
the widespread sentiment that animals have interests in avoid-
ing harm to them. To be sure, animal welfare laws are grossly
under-inclusive and arguably worse than useless.® For example,
the federal Animal Welfare Act” purports to require the humane
treatment of animals used in research and as pets, but it excludes
all “farm animals . . . used or intended for use as food or fiber,”
as well as all birds, rats, and mice.® Nonetheless, the idea behind
protecting animal welfare would be incoherent if there were not
agreement that animals are beings whose welfare can be consid-
ered. And animal welfare laws do more than just say that animals
have interests. They restrict human freedom on the ground that
it is sometimes objectionable to harm animals. In other words,
our laws reflect the view that animals deserve at least some
moral consideration.

People will undoubtedly disagree about what consequences
follow from giving moral consideration to animals and late-term
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fetuses, but we think the discussion to this point—coupled with
what we take to be widely shared moral intuitions—establishes
at least the following: People should not harm sentient beings
without an adequate reason. We shall call that proposition the
sentience criterion for moral consideration. We might equiva-
lently state it in this way: Sentience is a sufficient condition for
moral consideration.

Note that we have so far espoused the proposition that sentience
is a sufficient condition for moral consideration. We have not said
that acts that cause no harm to sentient creatures ipso facto lack
moral implications. The late philosopher and legal scholar Ronald
Dworkin, in a book in which he espoused a pro-choice view on abor-
tion, developed the position—which he associated with older Cath-
olic doctrine even while attempting to put it on a secular footing—
that abortion is a waste of the precious gift of life. Under this view,
very early abortion may be immoral even when it works no harm
to the interests of the unborn.” Dworkin himself, however, clearly
placed great weight on sentience, as when he wrote “that a fetus
cannot have interests of its own before it has a mental life,” even
as he allowed that acts could be wrongful without causing a set-
back to anybody’s interests.!’

In distinguishing between what he called “derivative” moral
interests (those that derive from the interests of beings capable of
having interests) and “detached” moral interests (those that are
detached from the interests of any such beings), Dworkin believed
he had found the key to unlock the abortion debate. People who
oppose abortion may say that it is wrong to abort a zygote because
of the harm to the zygote, but, as Dworkin would have had it,
what they really think, or what they really would think if they
worked it through, is that abortion of a zygote is wrong because
it shows disrespect for human life in general, quite apart from any
interests or rights a zygote might have.

We are not as confident as Dworkin was that we know the
real reasons why people hold the views they hold about abortion
(or anything else), and so we will take seriously what people in
the pro-life movement actually say in support of their position.
And many of them say exactly what Dworkin is at pains to deny
that they might actually mean—namely, that abortion is wrong
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because of the harm it does to zygotes, embryos, and fetuses, even
well before they are sentient.

Before coming to the pro-life argument as it is usually made in
American public debate, we do want to credit Dworkin with an
important insight: For many people, the obligation to avoid doing
unjustified harm to others is only one sort of moral obligation;
there are other grounds for moral obligations as well. Nonconse-
quentialist Kantian ethics often works in this way, as when Kant
says it is wrong to lie even if no one is made the worse for the
lie—indeed, even if the lie would do only good.!

Dworkin’s own views about abortion and some related matters
seem closer to what is sometimes called “virtue ethics” than to
pure Kantianism. In virtue ethics, the rightness or wrongness of
particular conduct depends on the character traits it exhibits in
the person who has chosen to undertake that conduct. Dworkin
expressed a version of virtue ethics when, in the last years of his
life, he likened the leading of the right kind of life to a perfor-
mance. “It is important that we live well,” he said, “not important
just to us or to anyone else, but just important.”!?

We are ambivalent about virtue ethics. On one hand, we agree
with much that Dworkin and others have to say about the inherent
value of a life well lived. On the other hand, we are not persuaded
that virtue ethics is really an alternative to other approaches to
morality, such as utilitarianism and deontology. Most of the hard
moral questions that people face are not questions of whether we
ought to do our moral duty but of what our moral duty is. An ethi-
cal theory that tells us that we ought to act in the way that exem-
plifies the character traits of a virtuous person appears to depend
on some further account of what behavior is virtuous, and we have
doubts that such an account can be specified by virtue ethics alone.

To be fair, Dworkin himself distinguished morality (how we treat
others) from ethics (how we ought to live)'® and so perhaps we are
knocking on an open door. In any event, as we have noted, we are
not building a case for or against any comprehensive view of moral
obligation. We invoked Dworkin’s views about the inherent value
of life simply to acknowledge the possibility that we might have
moral obligations that are not obligations to any being with inter-
ests (except perhaps ourselves). We do not need or want to contest
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(or defend) this possibility because we mean only to advance the
sentience criterion as a sufficient condition for moral consideration.
For purposes of much of the argument in this book, we can be
agnostic on the question of whether there are moral obligations
that are independent of the interests of sentient beings.'*

To return to the main current of the argument: even though we
sometimes encounter people who expressly reject the sentience cri-
terion, the sentience criterion both appeals to widely shared intu-
itions and is consistent with the three leading approaches to moral
philosophy we have discussed. First, for utilitarians, harming
beings who are capable of experiencing harm should be avoided
because doing so decreases aggregate utility—unless the harm
inflicted leads to compensating increases in utility; that is, unless
it is adequately justified. Second, for a deontologist who believes
that there are rights and duties that cannot be reduced to any cal-
culation of costs and benefits, no duty seems more basic than a
duty to refrain from causing unjustifiable harm."> And third, to
the extent that virtue ethics is, as in Dworkin’s formulation, only
about ourselves, it neither affirms nor rejects the sentience crite-
rion, which concerns how we act toward others.

Of course, we do not claim that all or even very many adherents
of these various strands of moral philosophy endorse the sentience
criterion. Moral philosophers typically begin by asking what obliga-
tions we owe to humans, without even pausing to consider whether
the arguments they advance for their views should also imply obliga-
tions to sentient nonhumans. Even then, however, there are excep-
tions. As we noted in the introduction, Jeremy Bentham, the father
of modern utilitarianism, is a notable example, as is Peter Singer.
Likewise, some contemporary deontologists find little difficulty
extending moral consideration to nonhumans.!® And the same is
true for virtue ethics, as the work of Martha Nussbaum illustrates.
Nussbaum is a leading modern proponent of virtue ethics. Although
she is more skeptical than we are about the capacity of utilitari-
anism and deontology to fully embrace sentient animals’ interests
as a proper subject of moral concern, she confidently (and, subject
to reservations about some of her conclusions, we would also say
insightfully) develops an alternative account—which she calls the
“capabilities” approach—that builds on the sentience criterion.'”
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Accordingly, we think the sentience criterion can fit comfort-
ably within any of the leading schools of moral philosophy. That
should not be surprising because the sentience criterion should
be so self-evident as to be axiomatic within almost any defensi-
ble moral system. Certainly we hope that most readers will have
come along at least so far as the sentience criterion, in light of
the partial-birth abortion example, the male chick example, and
our discussion to this point. Much hard work remains to be done
regarding what does and does not count as adequate justification
for harming sentient beings, but the principle that one should not
inflict harm on beings capable of experiencing such harm without
a very good reason, seems so obvious that we find it almost embar-
rassing to have to articulate and defend it.

HUMANITY AS AN ALTERNATIVE CRITERION

We nonetheless do find it necessary to articulate and defend the
sentience criterion because it is routinely denied (or at least down-
played) in public debate over both abortion and the use of animals.
The moral force of the description of the partial-birth abortion
that we quoted earlier arises from the sentience of the fetus. Yet
the pro-life view typically emphasizes something quite different:
the humanity of the fetus.

The pro-life movement is diverse, but to the extent that one can
find a consistent “official” position, the movement is committed
to the proposition that human beings have a right to life from the
“moment” of conception.!® For example, in April 2013 Kansas
became the eighth American state to enact a law declaring that life
begins at fertilization, and although such laws are mostly symbolic
in light of federal constitutional limits on abortion prohibitions,
what they symbolize is a view that accords moral consideration
to human zygotes.!” As a National Right to Life Committee Web
page explains: “A new individual human being begins at fertiliza-
tion, when the sperm and ovum meet to form a single cell.”?° Pro-
life doctors, politicians, and advocates frequently say that scien-
tific evidence proves that conception—the fusion of human sperm
and human egg—marks the beginning of each new human life.
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In some versions of the argument, the assembly of twenty-three
chromosome pairs marks the beginning of a unique human life.
In any event, two elements appear to be crucial to the argument:
First, that after but not before conception, there is a unique life
that can develop into a baby, then child, then adult; and second,
that because this unique new life belongs to the human species, it
is a proper object of moral concern.

Note that sentience plays no apparent role in this view. Mod-
ern pro-lifers do not subscribe to the theory of homunculi or ani-
malcules, according to which each sperm (or in some versions,
egg) contains a tiny but fully developed human being, who simply
expands to baby-size during pregnancy. They appear to recognize,
among other things, that zygotes are not sentient.

To be sure, the “core” of the pro-life movement still seeks to
appeal to centrist American public opinion and thus articulates
arguments that have broader resonance. We think that explains
why the pro-life movement has waged a vigorous campaign
against “partial-birth” abortion and in favor of laws regarding
fetal pain*'—a topic to which we will return in chapters 4 and
5. By focusing on fetuses that are sufficiently developed to feel
pain, the movement appeals to people who (regardless of how
they would express their views) believe that sentience grounds
interests, which in turn makes a sentient fetus the proper object of
moral concern.

Fetal sentience, however, is not necessary to the standard pro-
life case against abortion. Although there is some controversy over
how long it typically takes for a fetus to develop sentience, the
answer is certainly going to be measured in weeks or months. Sen-
tience does not emerge in the first seconds, minutes, or days after
conception.?? For the pro-life movement, sentience is accordingly
not a necessary condition for protecting the unborn.

As we explained, however, one can accept the sentience crite-
rion without also insisting that avoiding harm to sentient beings is
the only possible moral imperative. The sentience criterion states
only that sentience is a sufficient condition for moral consider-
ation. It is thus possible to favor animal rights on the ground that
all sentient beings deserve moral consideration and to oppose all
abortion based on moral considerations of the sort that Dworkin
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discussed: considerations that are independent of the interests of
particular beings. And in fact, we have friends in the animal rights
movement who are also pro-life on abortion. They see both com-
mitments as flowing from a view about the regard they owe to life.

We respect the commitments of our animal rights / pro-life
friends, but we also recognize that they constitute a small minor-
ity of a minority. Regardless of whether they are pro-choice or
pro-life on abortion, most people do not treat animal sentience
as sufficient to ground robust animal rights. Moreover, the argu-
ments most commonly advanced by the pro-life community do
not rely on sentience as either a necessary or a sufficient condi-
tion for moral consideration. They rely instead on the humanity of
the zygote, embryo, or fetus, and for that reason, these arguments
tend to cut against recognition of animal rights.

Why do most people who oppose abortion think that human-
ity, rather than sentience, establishes that zygotes, embryos, and
fetuses are worthy of moral concern? For some, no doubt the
answer is that sentience cannot ground moral concern for zygotes,
embryos, and early fetuses because most of them are not sentient.
These abortion opponents begin with the conviction that human
zygotes deserve moral concern, and they then search for a criterion
that justifies that conviction. Humanity suits; sentience does not.

If someone truly holds a settled conviction that human zygotes
are proper objects of moral concern, nothing we can say will
change that conviction. That is, after all, simply what it means to
have a settled conviction. But we note that in public debate over
abortion, people who take the pro-life position typically do not
rest on their settled convictions. They offer ostensible reasons for
why they hold—and whys, in their view, others should also hold—
the view that zygotes are entitled to moral concern.

The core of one common argument goes like this: From the
moment of conception, a zygote has a full complement of his or
her unique DNA, the instructions that will enable that zygote to
develop into a human baby, then a child and eventually an adult.
Therefore, from conception onward, a unique human individual
is present.

We think that the foregoing claim trades on a crucial ambiguity
in the meaning of the term “human.” A zygote is a human cell, just
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as any cell in a human’s own anatomy is a human cell. No one,
however, would suggest that other human cells have rights and
interests independent of the living, sentient person to whom those
human cells belong. If you decide to pluck a hair out of your arm
or face, you thereby terminate the life of some cells, yet no one
thinks that you thereby commit a homicide. Indeed, when a sur-
geon cuts out a cancerous growth from your body, she removes an
assortment of human cells, a tumor that in some respects behaves
as an organism. Yet again, no one would suggest that you or the
surgeon engages in a homicide by removing the tumor—and not
only because you are defending yourself from an invading patho-
genic process when you do so. The fact that a living cell or organ-
ism contains human DNA is simply insufficient to qualify the cell
or organism as a “human” being for purposes of allocating rights
such as the right not to be killed.

One difference between a human zygote and these other cells
is that the human zygote is programmed to grow, eventually, into
what we can all agree is a human being. Unlike a cancer cell, if
we do nothing to stop the zygote’s further development, then—
assuming that conditions are right for its development—the zygote
will become a human being. But this fact cannot be sufficient to
establish that a zygote already is a human being. If it were, then
each of the cells of your body would also already be a distinct
human being (rather than simply a microscopic part of the human
being that you are). After all, technology that has already been
used to clone mammals such as sheep could soon enable doctors to
remove the nucleus of a somatic (that is, an ordinary) cell, inject it
into a denucleated egg cell, and program it to grow into a human
being: a clone. Therefore, all individual human cells are potentially
people—the hair cell as much as the zygote.

Furthermore, long before the development of cloning technol-
ogy, eggs and sperms were potential people too. The differences
among the various potential people—between zygotes, sperm
cells, eggs, and ordinary body cells—are thus a matter of prob-
abilities that they will become human beings, a matter of degree
rather than of kind.?

Do such probabilities matter for moral purposes? Some people
think so. For example, in an important 1970 pro-life essay, then
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law professor (now retired federal judge) John Noonan noted that
“life itself is a matter of probabilities” and proceeded to offer the
following illustration: “If the chance is 200,000,000 to 1 that the
movement in the bushes into which you shoot is a man’s, I doubt
if many persons would hold you careless in shooting; but if the
chances are 4 out of 5 that the movement is a human being’s, few
would acquit you of blame.”?* As two of the people who would
hold the shooter careless (or worse) for shooting at what could be
a bird, a rabbit, or other animal, we cannot help but notice Noon-
an’s implicit but obvious disregard for the moral consequences of
taking animal life. Nonetheless, we set that concern aside to note
that even on its own terms the example is a non sequitur. The
question that Noonan was ostensibly addressing was whether the
probability that a known biological entity will become a human
being in the future is relevant to the morality of killing it in the
present. Noonan’s example, however, concerns the morality of
killing an unknown entity, given various odds that the entity is
currently a human being.

With respect to the zygote, the pertinent probabilities revolve
around what will happen in nine months because we already know
what it is today. With respect to the movement in the bushes, by
contrast, the shooter is attempting to calculate who is now behind
those bushes, not what he or she will later become. The question
of whether the shooter acts wrongly by firing at the movement
in the bushes has no clear relevance to the question of whether
it is wrong to kill a zygote (or egg or sperm), even if we know
with certainty that the zygote (or egg or sperm) would otherwise
become a person. One could know, in other words, that some
action destroys a zygote and that absent such an action, the zygote
would one day become a human being; yet those probabilities are
simply irrelevant to the question of whether the zygote is already
a human being, absent some further argument that Noonan fails
to provide.

Does anyone offer a better justification for distinguishing
between the different kinds of potential to become human beings
that we find in zygotes, sex cells, and ordinary cells? Two leading
pro-life philosophers have attempted to do so. Here is what Patrick
Lee and Robert George say:
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Human embryos are (just as more mature human beings are)
whole human organisms, and, as such, living (albeit immature)
members of the species homo sapiens; somatic cells are not.
Human embryos have the epigenetic primordia for internally
directed maturation as distinct, complete, self-integrating
human individuals; somatic cells do not. Thus, the “poten-
tial” of somatic cells is nothing remotely like the potential of
the embryo. Like sperm and ova, somatic cells, though they
themselves are not distinct, self-integrating human organisms
(but are rather parts of other, larger human organisms), can
contribute constituents to a process that brings into being a
new, distinct, self-integrating human organism—a human
embryo. By contrast, an embryo—whether brought into being
by sexual union or cloning—is already a human being. That
human being, given nothing more than an hospitable environ-
ment, will actively develop itself from the embryonic through
the fetal, infant, and adolescent stages of his or her life and
into adulthood with his or her unity and identity fully intact.?

This effort is problematic in at least four respects. First, note that
Lee and George describe the hard work that pregnant women do
as the mere passive provision of “an hospitable environment.” Yet
feminists and others have long argued that abortion prohibitions
are so burdensome precisely because pregnancy and childbirth are
physically and psychologically demanding impositions.?® To be sure,
the burdensomeness of an unwanted pregnancy primarily relates to
the question of whether women ought to be entitled to have abor-
tions notwithstanding the harm that abortion does to fetuses. The
moral status of the fetus is a separate question. But we nonetheless
raise the objection here because in mischaracterizing what preg-
nancy entails, Lee and George draw a false contrast between the
interventions needed to create a human being by cloning and the
supposedly automatic process of natural gestation, in which, as they
would have it, the active work of pregnancy has disappeared.
Second, that distinction—between ostensibly passive pregnancy
and active cloning—breaks down even further if we consider yet
another means by which human beings now routinely come into
existence: in vitro fertilization (IVF). Just like clones, embryos



Sentience or Species? 29

created through IVF require intervention to develop into persons.
Yet people who say that a human being’s life begins at concep-
tion in fact (and quite logically) regard embryos conceived by
IVF as human beings; for that reason many of them regard stem
cell research on such embryos as immoral “human experimenta-
tion.”?” Pro-life thinkers who call a zygote a person therefore can-
not persuasively invoke the fact that a zygote will grow into a
person without any deliberate intervention because the criterion
of no deliberate intervention would exclude embryos conceived by
IVF from the class of human beings.

Third, we note that by distinguishing the potential of a zygote
from the potential of a sperm, egg, or somatic cell (in a world with
cloning), the pro-life argument tacitly concedes that the zygote
itself—as a zygote—lacks present interests. If we have moral duties
with respect to zygotes, the pro-life argument acknowledges,
that is for one of two reasons: Either because, to use Dworkin’s
terms, respect for life as detached from the interests of any indi-
vidual requires us to treat zygotes as though they were comparable
to late-term fetuses, babies, children, and adults, or because the
future fetus-then-baby-then-child-then-adult that this zygote could
become has interests and, to use a legal phrase, the interests of those
future beings “relate back” to the current zygote. We think it clear
that by attempting to associate the current zygote with the future
sentient being, the pro-life argument offered by Lee and George as
well as others unwittingly acknowledges that sentience, not human-
ity, grounds interests and thus grounds moral consideration.?

Fourth and finally, we note that in our considerable (albeit non-
exhaustive) reading of the pro-life literature, we have found virtu-
ally no attempt whatsoever to defend the moral relevance of the fact
that zygotes, embryos, and presentient fetuses belong to the human
species. It is simply assumed that this fact makes a moral difference.
For example, Noonan began the conclusion to the essay we quoted
earlier as follows: “The most fundamental question involved in the
long history of thought on abortion is: How do you determine the
humanity of a being?”? But why? Noonan considered but rejected
the objection that “humanity” is merely a secular disguise for the
religious notion of ensoulment because he assumed that just about
everyone—including nearly all pro-choice secular philosophers—
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would share the premise that human beings have a moral right to
avoid being killed simply in virtue of their humanity.*

And Noonan was right about that. For the most part, people
who are pro-choice on abortion share the assumption of the pro-life
community that only people are entitled to moral consideration.
They simply disagree over who counts as a person. As the late
pro-choice philosopher Mary Anne Warren contended in response
to Noonan, personhood grounds moral entitlements, but not all
humans are moral persons. Pro-choice theorists seem to assume,
then, that all moral persons on the planet must necessarily be
human, even as these theorists reject the assumption that human-
ity is a sufficient condition for moral personhood.

Interestingly, Warren allowed that extraterrestrial beings might
count as persons but apparently not that nonhuman animals here
on Earth could.’! More importantly, for purposes of this discus-
sion, her quarrel with Noonan illustrates the general pattern of the
pro-life/pro-choice debate among those who think that the moral
status of the fetus is dispositive on the question whether abortion
is immoral: Most participants in that debate begin with the prem-
ise that only humans are worthy of moral consideration and then
argue over whether zygotes, embryos, and fetuses are sufficiently
like paradigmatic rights-bearing humans to qualify for moral con-
sideration. Perhaps because debates about abortion are debates
about members of the human species, participants rarely think it
necessary to justify rather than simply stipulate the line that divides
humans and nonhumans.

Two notable exceptions are Gary L. Francione and Peter
Singer. In chapter 3, we build on Francione’s feminist argument
for assigning the abortion decision to individual pregnant women,
notwithstanding the fact that doing so results in the abortions of
some sentient fetuses, which we and Francione regard as a serious
harm.?? Here we consider Singer’s argument because it calls atten-
tion to the common ground among utilitarians (like Singer) and
others (like ourselves) while also providing an opportunity to see
beyond some of the limits of utilitarianism.

With characteristic directness, Singer writes that “whether a
being is or is not a member of our species is, in itself, no more
relevant to the wrongness of killing it than whether it is or is not
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a member of our race,” adding that “those who protest against
abortion but dine regularly on the bodies of chickens, pigs and
calves, show only a biased concern for the lives of members of our
own species.”® Singer thus concludes that we ought “to accord
the life of a fetus no greater value than the life of a nonhuman
animal” with similar capacities.’*

We agree with Singer’s main point here. A fetus lacks interests
before it attains sentience, and thus abortion cannot be a wrong
to a fetus (or embryo or zygote) before the fetus (or embryo or
zygote) attains sentience. We likewise agree with Singer that once
one recognizes that sentience grounds interests, there is no rea-
son other than species favoritism to deny that sentient nonhumans
(like chickens, pigs, and calves) have interests that, for many pur-
poses, are no different from those of sentient fetuses. Accordingly,
we share Singer’s conclusion that if abortion is wrong because of
the harm it inflicts on sentient fetuses, then killing nonhuman sen-
tient animals is similarly wrong.

We would, however, note an important reservation. In the pas-
sage we have quoted, Singer could be read to say that humans are
obligated to extend the same consideration to all sentient beings
with comparable capacities. We think that view—which appears
to implement Singer’s categorical declaration in Animal Liberation
that “[a]ll animals are equal”**—fails to capture what we believe
to be the permissible place for favoritism both within and between
different species. It is in fact possible to recognize the sentience cri-
terion without insisting that we may never favor members of our
own species (or of some other species, for that matter).

WHICH CAPACITIES MATTER?

Thinkers who oppose extending moral consideration to animals
sometimes point to various gaps between the capacities of humans
and of other animals. We note that some of the supposedly unique
human capacities—such as the ability to fashion tools, to use lan-
guage, to show empathy, or to form a conception of oneself (as
manifested by being able to use a mirror or otherwise)**—have
proved not to be unique when biology showed their presence in
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nonhumans.?” In some respects the efforts of animal rights oppo-
nents to identify criteria that distinguish humans from all other
animals resemble the shifting rationales for ill-conceived policies,
like the decision by President George W. Bush to invade Iraq in
2003—justified at one time or another by a concern about weap-
ons of mass destruction (which proved to be false), ties to al-Qaeda
(which also proved to be false), human rights violations (which
were real but also occurred when Saddam Hussein was a U.S. cli-
ent), and the promise of bringing democracy to the Arab world
(which proved to be naive).

Likewise with respect to the capacities that supposedly distin-
guish humans from other animals. Just as one suspects that Bush
began with the determination to invade Iraq, so one suspects that
the proponents of the various capacities began with the convic-
tion that humans are categorically superior and then went looking
for evidence to defend that conviction. They provisionally settled
on some criterion—like language or tool-making—that humans
supposedly uniquely possessed, only to shift their ground when
the evidence contradicted the uniqueness assumption. But the evi-
dence did not cause them to reexamine their rejection of the sen-
tience criterion because their belief in human uniqueness preceded
their search for evidence and was thus not actually founded upon
evidence in the first place.

That is perhaps an understandable approach if one begins with
the religious conviction that God gave humans dominion over the
animals, although even then one could invoke religious tradition
in favor of recognizing animal interests and according them moral
consideration.? Still, at least one type of religious view—Biblical
literalism—could rationally lead to a search for some crucial fac-
tual difference between humans and animals. If humans were
specially created by God on the sixth day and (much later) given
divine permission to eat other animals, then we would expect to
find differences in kind, not just degree, between humans and
other animals.

However, anyone who accepts the overwhelming scientific evi-
dence for evolution would expect most human capacities to be
found to varying degrees in at least some other animals. And indeed,
just as we see obvious morphological similarities between humans



Sentience or Species? 33

and other animals, so has science increasingly discovered similari-
ties between the mental lives of humans and other animals.?*
Humans find the existence of impressive animal mental capacities
fascinating, as evidenced by the popularity of YouTube videos of
cats and dogs playing musical instruments, singing, or dialing 911.%
However, none of these capacities is necessary for moral consider-
ation. If one asks why the torture of a human being is wrong, surely
the answer has nothing to do with the particular torture victim’s
ability to play the piano, to dial 911, or to write in a diary. The
intentional infliction of suffering on human beings is presumptively
wrong because suffering harms human beings, and it is wrong to
cause harm to other beings capable of being harmed, absent ade-
quate justification.*! Likewise, the intentional infliction of suffering
on nonhuman animals is presumptively wrong for the same reason.
We quoted Jeremy Bentham in the introduction to note the
important contribution that utilitarians have made to the develop-
ment of our understanding of moral obligations to animals. We
quote him again here because his point grounds a moral obligation
regardless of whether one accepts utilitarianism. Bentham said:
“The question is not ‘Can they reason?’ nor Can they speak?’ but
‘Can they suffer?’”** That one should generally avoid inflicting
unnecessary suffering on beings capable of suffering is so basic
a moral principle that it seems to us nearly impossible to argue
for it except by pointing to what we and, we think, most readers
would regard as the morally disastrous consequences of establish-
ing more stringent criteria for moral consideration. Some of the
more stringent criteria—such as language use—would disqualify
from moral consideration not only late-term fetuses and many
animals but also human infants as well as severely disabled and
some elderly humans. And yet widely shared moral intuitions tell
us that, so long as such beings are sufficiently developed to have
any present experiences at all, we might even regard the infliction
of suffering on such individuals as worse, not better, in virtue of
their inability to comprehend why they are suffering.
Nonetheless, some philosophers now argue that a being cannot
really feel pain unless it understands that it is experiencing pain.*
This strikes us as almost exactly backward: the most searing pains
render one incapable of understanding pain or anything else; they



34 ETHICS

are raw sensory experiences, and much the worse to endure as a
consequence of that fact.

Of course, sometimes anticipation can make suffering worse, as
torture victims attest. And some argue that the ability to anticipate
the future may bear on the important question of whether the
deprivation of life itself—apart from the infliction of suffering—
does harm to the being deprived of life. As we explore in chapter
4, it is surprisingly difficult to explain what interest any of us—
human or nonhuman—has in our continued existence. But so far
as eligibility for any moral consideration at all is concerned, noth-
ing turns on these distinctions. The only capacity relevant to the
question whether it is presumptively wrong to inflict suffering on
a being is the being’s capacity to suffer.

To be sure, the distinct capacities of different animals, including
different humans, are relevant to some moral questions regarding
other aspects of our treatment of the various beings. For example,
isolation of herd or other social animals (including humans) from
others of the same species will typically cause distress, whereas
some animals (such as adult male orangutans) rarely come together
with others of their species except for mating. A complete list of
the varying capacities of different animals would be useful for
developing a full theory of what we owe to other animals—what
Nussbaum calls a “capabilities approach” for “animal entitle-
ments,” “animal dignity,” and animal “flourishing.”**

Nussbaum’s concern for flourishing raises an important ques-
tion about our duties to both human and nonhuman animals.
Many people think that we have moral obligations to assist just
those among our fellow human beings whose limited capacities
place them in need of help. Notably, the late moral and politi-
cal philosopher John Rawls argued for what he called the “dif-
ference principle,” according to which inequalities in the distri-
bution of society’s material goods were justifiable only insofar as
those inequalities were the result of arrangements calculated to
maximize the goods available to the least well off.** To be sure, no
human society has ever implemented Rawls’s difference principle;
Nussbaum herself, in discussing the duties we owe to disabled per-
sons (and others) rejects social contractarianism of the sort Rawls
embraced. But Rawls remains broadly influential, and even those,

» <«



Sentience or Species? 35

like Nussbaum, who part company with Rawls on some matters
do not deny that human beings have moral duties to the most dis-
advantaged in virtue of their disadvantage. In other words, inca-
pacity, not just capacity, can give rise to moral entitlements.

But that brings us to the question: Does the widely shared intu-
ition that it is at least permissible and probably laudable to provide
affirmative aid to the needy among us entail the proposition that
we must provide aid to needy nonhuman animals as well? And if
so, does that render the notion that we owe moral consideration
to animals a kind of reductio ad absurdum due to the prohibitive
cost of providing such aid?

Let us put numbers behind those questions. The average cost of
medical care for each American is over eight thousand dollars per
year.* However, those costs are distributed unevenly. Care for the
sick and the old costs much more. Although the United States does
not have universal health care coverage—even after the enactment
of the Patient Protection and Affordable Care Act in 2010—we
do provide free medical care for the very poor (Medicaid) and the
old (Medicare). Many people (including the two of us) regard such
spending as not mere charity but a matter of national responsibil-
ity to the poor and the aged. Indeed, it is now common to speak of
the government programs that provide health insurance as “enti-
tlement” programs. So now we come to the question: If we believe
that it is right for society to spend many thousands of dollars to
improve the health of humans, do we have any justification for
refusing to spend comparable sums to improve the health of wild
animals? Most pointedly, can we defend this and other disparities
in treatment without undermining the sentience criterion?

THE DIFFERENCE BETWEEN AFFIRMATIVE
AND NEGATIVE CONTRIBUTIONS
TO OTHERS” WELL-BEING

Like many other people in the animal rights movement, we came
to veganism through personal experience with animals—in our
case, at least initially, our dogs. As we got to know our dogs, we
came to understand them as beings with independent interests and
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desires. Eventually, we came to see other animals that way too.
Other vegans have shared similar accounts with us. They asked
themselves and then they asked others: If you would not eat a
dog, why do you eat pigs?*” People who oppose animal rights have
begun to develop an answer, and while we think that their answer
is unsatisfactory, as we shall show, it contains an insight that helps
explain why it is possible to grant animals moral consideration
without concluding that we have bottomless duties to animals.

Consider a 2010 essay in the Atlantic magazine by rancher Nico-
lette Hahn Niman, reacting to the claim that pigs and dogs are mor-
ally indistinguishable. We eat what we eat, Niman says, for cultural
reasons. Thus, she opines that “[i]t’s no more contradictory to eat a
pig but not a dog than it is to eat arugula but not purslane.”*

Niman’s claim confuses a moral question with a sociological
question. We vegans acknowledge that cultural factors explain
how various eating habits developed, but we are asking whether
those habits can be justified. Niman’s comparison of eating some
but not other animals to eating some but not other vegetables is
comparable to a nineteenth-century slaveholder responding to the
question of why he enslaves some but not other human beings
by saying that he enjoys some but not other types of paintings
or, at the level of a society as a whole, that in some cultures men
wear neckties while in other cultures they do not. Niman’s answer
and the answer given by our hypothetical slave owner amount to
saying “there’s no accounting for taste.” That answer does not
respond at all to the claim that enslaving anyone is wrong or that
eating any sentient animal is wrong.

At various points in her brief essay, Niman flirts with the notion
that there is nothing wrong with eating pigs or dogs. She invokes,
without any apparent revulsion, the fact that various human cul-
tures do in fact eat dogs. And she calls the revulsion that most
Westerners feel toward eating dogs a mere “taboo.” But Niman
also calls the revulsion against eating human flesh a mere taboo,
thus suggesting that Niman thinks that only cultural tastes distin-
guish those societies that have killed and eaten other humans from
those societies that forbid such conduct as murder and cannibalism.

We doubt that Niman actually believes that. Believing that
taboos against murder and cannibalism reflect nothing more than
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cultural tastes amounts to a radical form of moral relativism that
most people reject. If Niman really is a radical moral relativ-
ist, then she should say so forthrightly: she should simply admit
that she thinks that eating pigs is morally acceptable because she
believes that there is no such thing as morality or immorality. But,
of course, had Niman openly embraced a radical moral relativist
view in that way, Atlantic readers would have properly dismissed
her as unqualified to offer any opinions about right and wrong.

The people who ask whether it is possible to draw a moral dis-
tinction between pigs and dogs assume that it is not just taboo or
icky to eat dogs but that it is wrong to eat dogs. The moral ques-
tion we vegans pose is this: If it is wrong to eat dogs, why is it not
also wrong to eat pigs?

Despite Niman’s confused and confusing flirtation with radical
moral relativism, her essay hints at a potential answer to a differ-
ent question. She states that “[f]or as many as 30,000 years, dogs
have literally been indispensible members of the human family.
Quite naturally, many humans have qualms about eating a family
member.”* Niman correctly implies that we have special duties to
family members that we lack to strangers. Hence, she concludes
that in societies in which dogs are regarded as family members,
it is wrong to eat dogs for the same sorts of reasons that we treat
family members as special. And so long as pigs are not treated as
family members, the rest of the argument goes, we need not afford
the same solicitude to pigs as we do to dogs, even though pigs have
the same basic capacities as dogs. After all, your neighbor’s chil-
dren might have the same basic capacities as your own children,
but you nonetheless may—and in many circumstances must—treat
your own children specially.

There is something at least partly right about Niman’s view.
Some of our duties do vary based on our relationships. If a cus-
todial parent fails to feed, clothe, or shelter his or her own chil-
dren, the parent acts immorally and commits the crime of neglect,
whereas if that same person fails to feed, clothe, or shelter a ran-
dom stranger’s children, he or she commits neither a moral wrong
nor a legal wrong. To be sure, a person who voluntarily provides
aid to the children of strangers acts nobly, but what makes such
conduct noble is precisely the fact that it goes beyond the call of
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duty. Moral philosophers refer to such acts that go beyond the call
of duty as supererogatory.*®

Having in mind the difference between moral duties and super-
erogatory acts, it becomes easy to see what is wrong with the argu-
ment that eating pigs but not dogs is morally permissible because
dogs but not pigs are considered family members: Just about all
of the agent-relative duties that we owe to family members but
not to strangers are duties of affirmative aid rather than duties of
nonharm. By contrast, nearly everyone acknowledges that we owe
most duties of nonharm to strangers and to family members alike.
And more broadly, we may discriminate between kin and non-kin
(and those for whom we feel empathy and those for whom we do
not) in distributing positive benefits owed to no one, but, in most
circumstances, we must equally respect everyone’s right to be free
from violence by refraining from violent acts.

The point is painfully obvious in the case of humans. A parent
has a duty to care for her own children and for those over whom
she has otherwise assumed responsibility, but she has no similar
duty to care for the children of strangers. Furthermore, a parent
may favor her own children with expensive gifts even as she fails
to give impoverished strangers the money to put a roof over their
heads. Even people who donate considerable sums to the poor typ-
ically provide their own children with many more material benefits
than they give to strangers, and they see no moral inconsistency in
doing so.

In contrast, every competent person has a duty to refrain from
abusing or otherwise harming any child (or adult, for that matter).
Although a parent is permitted to buy her child a new iPad rather
than to spend her money on the poor, she may not stab or shoot at
either her children or a stranger’s children. We applaud the person
who performs the supererogatory act of aiding strangers in need,
but we would not say that anyone who fails to aid a person in need
has thereby wronged that person. Conversely, we most certainly
would say that affirmatively harming others—whether or not they
are part of our families—is wrong (absent a strong justification).

There is no reason to think that the structure of moral duties
differs when the objects of those duties are nonhuman animals.
Most “pet owners” would likely say that it is wrong to abandon
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the family dog on the street, even though it is not wrong to fail
to adopt every stray dog in the neighborhood.’! Adopting stray
dogs would represent a noble act, but it would be supererogatory,
whereas pet owners believe (and the law provides) that they have
affirmative duties to their own pets.

Just as with duties toward humans, the special duties we owe
and the extra kindnesses that we extend to those animals we regard
as family members are matters of affirmative aid. And as with our
conduct toward humans, so with our conduct toward animals;
though we may legitimately show favoritism toward our own fam-
ily members when it comes to providing affirmative benefits, the
duty not to harm is universal. Just as you cannot beat up a strang-
er’s child even though you need not care for a stranger’s child, so
you cannot beat a stranger’s dog or a stray dog even though you
need not care for the stranger’s dog or the stray dog.

So far we have been taking Niman’s example literally by ask-
ing about special benefits we extend to particular animals whom
we keep as family members, but she used the example in a more
general way to refer to whole categories of beings. Her sugges-
tion was that societies that treat dogs as family members may
have obligations to all dogs in virtue of the family membership
enjoyed by some, rather than in virtue of any capacity that dogs
and pigs both have. Might Niman’s argument for killing and eat-
ing pigs work better at the categorical level than it does at the
individual level?

We think the answer is plainly no. Consider the fact that lib-
eral democracies provide various benefits to citizens and to some
other residents but not to persons who fall outside of the relevant
political community. What justifies the United States in providing
Medicaid and Medicare for (respectively) poor and elderly Ameri-
cans but not for the poor and elderly citizens of the impoverished
nations of Africa? Surely it cannot be a matter of need because the
typical African has greater need of assistance in obtaining medical
care than the typical American does. Instead it is a kind of family
distinction at the categorical level. Notwithstanding our ideas of
human equality, we permit ourselves to provide greater aid to our
countrymen and countrywomen than to foreigners. Indeed, many
people think that a developed country has a moral obligation to
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meet the basic health care needs of its citizens. Yet notably even
countries with generous social welfare states and generous foreign
aid programs spend orders of magnitude more on their own citi-
zens than on foreigners.?

Meanwhile, the important distinction between aiding and not
harming continues to apply when we move from talking about the
difference between agent-relative duties and agent-neutral duties
we owe to specific beings to talking about agent-relative and agent-
neutral duties we owe to classes of beings. Thus, even though most
people would find nothing objectionable about the United States
spending much more to meet the health needs of its own popula-
tion than it does to meet the health needs of foreigners, nobody
thinks that we are therefore entitled to kill and eat foreigners.’* At
the categorical level no less than at the individual level, duties and
charitable choices to provide affirmative assistance may be specific
to our group, but duties of nonharm are universal.

Accordingly, Niman’s suggestion that the reason we do not eat
dogs is that they are family members fails to justify the different
and far worse treatment we accord pigs and other animals with
relevantly similar capacities. Both at the individual and categorical
levels, we may legitimately offer affirmative aid to family members
that we deny to strangers, but family membership does not bear
on the duty to refrain from causing affirmative harm. Niman’s
argument no more justifies eating pigs but not dogs than it justifies
eating strangers but not family members.

The distinction between family members and others, however,
does provide us with an answer to the question with which we
ended the last section: Might anything justify our provision of
health care and other benefits to some humans but not to animals?
The answer is that favoritism—in the sense of treating some but
not others, whether human or nonhuman, as members of our cat-
egorical family—is a permissible basis for distinguishing between
those to whom we provide affirmative benefits and those to whom
we do not. There is no contradiction in thinking that all sentient
beings are entitled not to be killed and eaten but that we may pick
and choose how we wish to distribute various forms of affirma-
tive aid, on bases that include national connections, species, or
many other dimensions along which people choose to share their
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wealth. Nicolette Niman may legitimately choose, in other words,
to adopt a dog but not a pig, but it in no way follows that she may
therefore choose to kill the pig and spare only the dog’s life.

Thus, any puzzles about why we may choose to favor particu-
lar categories of animals should not obscure the larger truth. The
fact that we understand ourselves as owing special, agent-relative
duties of affirmative aid and hold the option of preferentially
granting charity to some humans and some select nonhuman ani-
mals does not in any way excuse us from our obligations to avoid
harming animals absent an adequate justification.

CODA 1: ACTS AND OMISSIONS

In this chapter, we have argued for the sentience criterion—the
very modest claim that sentience is a sufficient condition for moral
consideration. As our discussion of family obligations makes clear,
acceptance of the sentience criterion does not preclude the pos-
sibility that we may choose to provide special affirmative aid to
some humans and deny it to other beings, including members of
other species. To be more precise, however, we should say that
for us the sentience criterion is compatible with favoritism in dis-
pensing affirmative benefits because we are not utilitarians. The
notion of tolerating any favoritism does—or at least should—pose
a problem for thoroughgoing utilitarians. Utilitarianism has dif-
ficulty justifying the distinction between acts and omissions, and
that is the distinction we have drawn between the affirmative aid
we may provide on an unequal basis to our chosen favorites and
the negative injunction against causing harm to any sentient being.

To be sure, it is possible to construct a version of so-called
rule-utilitarianism in which acts that affirmatively cause harm are
deemed worse than omissions that result in comparable or greater
harm.’* But for present purposes it suffices to note that the act/
omission distinction is central to deontological moral theories in a
way that it is not central to (or necessarily even compatible with)
utilitarianism. To advert to an overused example, utilitarians are
more likely than deontologists to think that it is morally permis-
sible to throw a large man in the path of a runaway trolley so that
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it kills that one man rather than leaving it on course to kill two
or more people.”’ Likewise, utilitarians who have not made their
peace with the act/omission distinction but who nonetheless think
that sentient animals are worthy of moral concern may have dif-
ficulty explaining why it is nonetheless morally permissible to do
more for humans and dogs than we do for other animals.

Our goal is not to delineate the precise contours of our disagree-
ment with utilitarians like Peter Singer. Instead, we invoke Singer
because the deserved widespread influence of Animal Liberation
may have led many people to think, mistakenly, that affording ani-
mals moral consideration must be grounded in utilitarianism. That
mistaken thought might then lead people to worry that favoring
some beings for affirmative aid is incompatible with the sentience
criterion, and thus to reject the sentience criterion as too demand-
ing. That too would be a mistake, for the sentence criterion is quite
modest—although, as we argue in the next chapter, it has impor-
tant implications for how we should act.

CODA 2: FAMILY OBLIGATIONS AND ABORTION

Our discussion of the act/omission distinction and special duties to
family members also has potential implications for how to think
about abortion. Begin with acts and omissions. Some of the heated
disagreement over the moral permissibility of abortion depends
on a characterization question: Does a woman who has an abor-
tion harm a fetus—that is, perform an aggressive act—or does she
refuse to incubate that fetus with the collateral consequence that
the fetus dies, an omission? As we explain in chapter 3, each char-
acterization is at least partly correct.

Yet one might think that abortion is morally impermissible
regardless of whether abortion is best characterized as an act or
an omission because a pregnant woman aborts her own baby, to
whom she has a special duty of affirmative aid. We think that is
indeed true, at least presumptively, with respect to a sentient fetus.

To say that a woman has a presumptive moral duty to carry
a sentient fetus to term because she is (or will be) its mother is
to say only that she has such a duty unless there are sufficient
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countervailing considerations that justify abortion. For sentient
human fetuses as for other sentient creatures, that is all that the
sentience criterion requires: moral consideration.

In the next chapter, we begin to address the sorts of concerns
that might be sufficient to justify deliberate harm—or, in the case
of creatures to whom special duties of affirmative assistance are
owed, sufficient to justify either harm or a failure to provide such
affirmative assistance—to sentient beings. We close this chapter
with two final caveats.

First, with respect to both animals and abortion, we have been
talking about moral duties, not legal duties. One might well con-
clude that a woman has a moral duty not to abort a sentient fetus
but might still think that the law ought not to forbid her from
doing so. Perhaps one worries that criminalizing abortion will
simply lead to “back-alley” abortions. Or one might worry about
sex equality: After all, laws criminalizing abortion convert moral
duties of women into legal duties without converting comparable
moral duties of men into legal duties. We have been using the term
“pro-life” in this chapter somewhat imprecisely—to refer to moral
arguments against abortion—but most people who describe them-
selves as pro-life believe abortion should be illegal. We have not
yet considered the further question of whether, even if abortion
in general or some particular category of abortions is immoral, it
ought to be legal or illegal.

The second caveat takes us back to our central concern: sen-
tience. Might one think that among the special duties that parents
have to their children is a duty not to abort even a presentient
fetus, embryo, or zygote? Well, yes, one might think that, but we
would regard such thinking as confused. As we indicated in dis-
cussing Dworkin’s view, one can regard even very early abortion
as problematic because it is a waste of human life, even though the
particular abortion does not harm the interests of any being. That
is why we have been at pains to argue that the sentience criterion is
a sufficient basis for concluding that some particular conduct has
moral implications, but we have left open the possibility that other
bases for moral obligations may exist as well. However, the view
that a woman has a moral duty to her presentient zygote, embryo,
or fetus is mistaken because a presentient zygote, embryo, or fetus
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is not the sort of being to whom moral duties can be owed. It is
still something, not yet someone.

To be sure, a presentient zygote, embryo, or fetus is a human
something, and for that reason there may be reasons to show
respect for it—in the same way that one might think it impor-
tant to show respect for a dead person’s body. But the humanity
of a presentient embryo or fetus is not a reason to think that it
has interests, or that abortion is a harm to the embryo or fetus,
regardless of the fact that the person deciding to have the abortion
would be the mother of the sentient baby that the embryo or fetus
would become if she carried her pregnancy to term. Sentience, not
humanity, gives rise to interests.
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The Necessity Defense

We hope that most if not all of what we said in the last chapter
struck readers as obvious. Of course sentient animals and sentient
human fetuses are entitled to moral consideration, we imagine
readers thinking, but the hard questions involve whether and when
other interests—Ilike survival, pleasure in eating, and reproductive
autonomy—nhave sufficient weight to override the interests of sen-
tient animals and fetuses. We agree entirely with this perspective.
We did not begin with the question of whether sentient animals
and sentient fetuses deserve moral consideration because we think
it is difficult. We began with that question because, even though it
should be easy, it remains surprisingly controversial.

In this chapter we address questions that seem more challeng-
ing: Under what circumstances do people have sufficient reason to
exploit or kill sentient animals and to have abortions? The short
version of the first half of our answer is that nearly all of the existing
uses that humans make of animals, their products, and their body
parts are plainly unjustified because humans can thrive without such
use of animals; indeed, in most respects, the alternatives to animal
products are better for human health and for the environment.



46 ETHICS

By contrast, we think that most abortions are morally unobjec-
tionable because they occur before fetal sentience. As we explained
in the previous chapter, one might regard abortion of even a zygote,
an embryo, or a presentient fetus as raising moral questions because
it wastes human life or because it violates God’s commands or for
any of a range of other reasons that do not involve harm to the
interests of living beings. We shall not attempt to persuade readers
that such reasons are mistaken. But neither will we consider the
question of when one might plausibly offer other kinds of moral
objections to the abortion of a zygote, embryo, or presentient fetus
when it harms no sentient being. We are chiefly interested in the
light that we might shed on abortion and animal rights issues by
considering them together, and the view that abortion might be
wrong when it harms no sentient being has no clear parallel in the
domain of animal rights.!

We focus in this chapter on the reasons that might justify exploit-
ing and killing animals or aborting a sentient fetus. With respect to
both questions, we examine the moral defense of necessity.

ANIMAL PRODUCTS AND HUMAN HEALTH

Most people—whether or not they are vegans—will say that they
oppose “unnecessary” cruelty to animals. Like us, they believe that
Michael Vick committed a serious harm against the dogs he used in
fighting—the dogs he hanged when they lost a fight, or beat to death,
or buried alive—and the nonfighting dogs he routinely used as bait
for training other dogs to fight.? But in discussing human infliction
of harm on other animals, most people distinguish Michael Vick’s
actions from the actions of producers and consumers of animal-
derived products, such as flesh, dairy, and eggs. They maintain that
although the animals used in agriculture may suffer as much as (or,
often, even more than) the animals used by Michael Vick in dog
fighting, the enterprise of dog fighting is unnecessary and therefore
inflicts unjustified harm while the enterprise of feeding the human
population is necessary and therefore inflicts justified harm.

At first blush the distinction between the infliction of suffering
for entertainment and for food may appear sound. No one needs to
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watch (or to benefit financially from) a dog fight, but we all need to
eat. Choosing to refrain from attending dog fights therefore poses
no threat to our well-being, but choosing to refrain from eating
clearly would pose such a threat. The flaw in this analogy, however,
is that it describes the two activities at two very different levels
of generality. It describes dog fighting as either just dog fighting,
which is the specific act at issue, or as frivolity or sadism, which
are broad normative classifications. One could, however, more
narrowly describe dog fighting as a form of cultural expression,
as a manifestation of human skill, or as an important opportunity
to gather with other people to socialize and connect, all of which
sound like far more dignified and laudable sorts of engagements.

Meanwhile, the analogy describes the consumption of animal
products as “eating” rather than, for example, as culinary enter-
tainment that involves participating with our dollars and cents in
the infliction of tremendous pain and slaughter on innocent sen-
tient beings. To justify animal product consumption and produc-
tion, or even to argue that it is a morally better enterprise than dog
fighting, one must first obscure the particulars of what is involved
and describe it more broadly as “eating” or “feeding people.” Per-
haps as importantly, one must also assume implicitly that there is
no feasible alternative way of eating, even as we fully comprehend
that there are ways of expressing one’s culture, of manifesting
one’s skill, and of socializing other than operating and attending
dog fights.

In reality, in modern times, the consumption of animal-based
food is completely unnecessary for the overwhelming majority of
the planet’s human inhabitants. Contrary to popular myth, we can
get all of the proteins, fats, and carbohydrates we need from an
exclusively plant-based diet consisting of vegetables, fruits, nuts,
beans (legumes), and grains. Even the very conservative Academy of
Nutrition and Dietetics (formerly known as the American Dietetic
Association) has confirmed that a vegan diet can fulfill the dietary
needs of human beings at every stage of life, including infancy and
pregnancy, and can even offer important health benefits.?

Elaborating on the health benefits offered by a plant-based
diet, numerous medical doctors, scientists, and nutritionists have
separately—and in the face of much industry resistance—argued
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persuasively that a whole-food, plant-based diet protects its con-
sumers from many common cancers such as breast, prostate,
and colon cancers; from cardiovascular disease; from diabetes;
and from obesity.* In the spring of 2013 Kaiser Permanente, the
nation’s largest integrated managed-care consortium, released
the following statement based on research about healthful diets:
“[P]hysicians looking for cost-effective interventions to improve
health outcomes are becoming more involved in helping their
patients adopt healthier lifestyles. Healthy eating may be best
achieved with a plant-based diet, which we define as a regimen that
encourages whole, plant-based foods and discourages meats, dairy
products, and eggs as well as all refined and processed foods.”’

At the same time, we have learned from a growing body of evi-
dence that dietary cholesterol and animal protein—the constants
in virtually all animal-based foods—are not only unnecessary for
human health but also measurably detract from health in a variety
of ways, including protein toxicity for kidneys and an increase in
IGF-1, a factor in the initiation and virulence of diabetes and can-
cer.® Countries in which people consume the most animal products,
especially dairy, have higher rates of breast cancer, cardiovascular
disease, and osteoporosis. In short, far from being necessary to
human health, the dietary consumption of animal products is affir-
matively harmful to human health.”

ANIMAL PRODUCTS AND THE ENVIRONMENT

The creation of animal products to satisfy humans’ appetites for
them also has harmful effects on the environment, thereby under-
mining the claim that consuming them is beneficial to human flour-
ishing and welfare, let alone necessary to these objectives. While
many people mistakenly believe that they need animal protein or
cow-milk-based calcium, almost no one maintains that our global
environment benefits from animal agriculture.® Indeed, the United
Nations has specifically identified animal agriculture in general—
and flesh and dairy consumption in particular—as primary culprits
in the accelerating pace of global climate change and other forms
of environmental degradation, including deforestation and water
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pollution.’ Further, several prominent scientists have authored a
paper arguing that more than half of the greenhouse gases in our
environment are a result of animal agriculture, when one takes
into account the need to grow huge amounts of food (and thus
to use an enormous amount of land) to feed the tens of billions
of animals whose flesh and secretions will then be purchased and
sold as food.'°

To put it succinctly, animal agriculture is an environmental
nightmare.!! In light of the harmful health effects and destructive
impact on the natural environment on which human (as well as
other) life depends, the suffering we inflict on animals can hardly
be deemed “necessary” to human well-being.

ISN'T “BETTERING THE WORLD” OPTIONAL?

Even if you are persuaded that it would be better for you and for
the planet if you adopted a vegan diet and lifestyle, you might
think that you are not morally obligated to do so. After all, there
are many things you might do that would be better for you or the
environment; yet none of us is perfect. Most of us could give more
of our money to charitable causes, spend more of our time actively
helping the less fortunate among us, and otherwise work to make
the world a better place.

Despite surface similarities, however, there is an important
difference between becoming vegan and donating our time and
money to good causes. Veganism is essentially a refusal to partici-
pate in paying people to deliberately hurt and slaughter sentient
beings; donating to good causes represents affirmative acts of aid-
ing and rescuing others.

As discussed in chapter 1, our law and morality generally rec-
ognize an important distinction between negative duties and affir-
mative ones, between nonharm and rescue, between what we do
and what we refrain from doing. We have negative duties toward
every being to refrain from inflicting unnecessary harm on him
or her, even as we have affirmative duties to relatively few beings
(for whom much of what we do can be understood to extend well
beyond what our duties truly require). For example, we do nothing



50 ETHICS

extraordinary or charitable in choosing 7ot to murder any of the
other billions of humans on this planet. Indeed, it would be laugh-
able for a murderer to complain that “everyone is talking about
how I killed this one guy, John Doe, while no one has said any-
thing about all of the billions of people whom I did not kill!” This
is what made it so amusing when 2012 Republican presidential
primary candidate Herman Cain responded to allegations of sex-
ual harassment by seeming to ask why no one was talking to all of
the women who did not accuse him of harassing them.!?

We rightly receive little or no credit for each murder that we
refrain from committing, but we receive a great deal of blame for
even one murder that we do carry out.!® By contrast, if you gave a
large amount of money to a poor and uninsured child who needed a
bone marrow transplant, you would receive a lot of credit for doing
s0, and you would not have to justify your failure to donate to every-
one else who needed a transplant. Donating aid is largely optional
(supererogatory) while refraining from murder is mandatory.

This distinction between nonharm, on the one hand, and rescue,
on the other, helps illuminate our discussion of veganism versus
other good things that you might decide to do for other people,
animals, or the planet. People who work at animal sanctuaries or
adopt homeless animals are carrying out acts of kindness, gener-
osity, and rescue toward our nonhuman animal neighbors, acts
for which they deserve praise. Many of these same people are
also vegan, but their veganism is not an act of aid; it is simply a
choice to refrain from inflicting violence on our nonhuman ani-
mal neighbors. Though some animal organizations obscure this
difference by telling us that vegans “save” a large number of ani-
mals each year—by not consuming the flesh or secretions of these
animals'*—it would be more accurate to say that vegans “spare”
such animals, much as a man who might feel tempted to assault or
kill another man (and has the opportunity to do so) “spares” his
human neighbor when he chooses to forgo that opportunity.

The distinction between “saving” and “sparing” a nonhuman
(or human) animal is significant because the first represents an
act of (typically optional) beneficence while the second manifests
fulfillment of a basic obligation to avoid harming anyone. When
people say “I am not vegan, but I adopted a dog and donated
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to an animal shelter,” they are therefore confessing to a mixture
of behaviors that most would regard as very strange in relation
to humans—a mixture of harmful action and generous rescue. By
consuming animal products, the person in question is participating
in hurting and killing farmed animals. At the same time, by adopt-
ing a dog and donating to an animal shelter, the very same person
is acting in an altruistic fashion toward homeless dogs or cats.'

In the realm of humans, an analogous person might regularly
beat and ultimately murder his spouse but also spend time volun-
teering at a homeless shelter and donating money to feed starving
children. Of such a person, it would be inaccurate to say “well,
he does some bad and he does some good, so he is imperfect.”
Instead, with the possible exception of some strict act-utilitarians,
just about everyone would say that he has behaved outrageously
toward his spouse, and that his voluntary acts of kindness toward
homeless people and starving children do not compensate for his
violence. He is, in other words, not comparable to the person
who does no violence to anyone but also fails to donate to char-
ity: we generally do not average violent misconduct with con-
tribution. The first, a violation of the basic duty to avoid hurt-
ing the innocent, comes first. Similarly, a person’s saving several
people’s lives in a fire—though a praiseworthy act—will not pro-
vide a “freebie” if he then wants to turn around and kill a differ-
ent person that he hates.

In short, one may choose to donate only a little (or nothing at
all), even though one could donate more (or something), without
being guilty of wrongdoing. It may be unnecessary for you to go
dancing or ice-skating on Saturday night, but you may nonetheless
do so without feeling like a wrongdoer for not instead volunteering
your time at the local homeless shelter. Going vegan is something
quite different, however, because it is an act of nonviolence rather
than affirmative aid or rescue. To excuse one’s own decision to
purchase and eat a chicken thus calls for a “necessity” defense in
a way that excusing one’s decision to dance rather than donate to
the needy does not, much in the way that killing a stranger would
call for an excuse or justification even when a refusal to help a
stranger would not. Turning back to our nonhuman neighbors, we
would suggest that this nonharm/rescue distinction helps explain
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why most people who are polled agree with the proposition that it
is wrong to cause animals unnecessary suffering.'®

IS PLEASURE NECESSARY?

One might agree with our arguments and acknowledge that, yes,
a person can be healthy—even healthier—by eating vegan rather
than nonvegan foods, and, yes, the consumption of nonvegan foods
is not simply a failure to save animals (i.e., a bystander’s omission)
but an affirmative act of violence against animals that requires a
necessity defense. Nonetheless, one might say what many nonveg-
ans have said: pleasure is a necessary part of my life, and eating
bland and tasteless meals—however healthy and environmentally
sound—would represent a deprivation of necessary pleasure.

We would begin by suggesting that this argument is laughably
weak on its own terms. Pleasure is, of course, an important part of
life, but one can experience pleasure in many different ways, and
a decision to refrain from consuming animal-based products does
not amount to a decision to stop experiencing pleasure. By anal-
ogy, a person who cannot find anyone with whom to have consen-
sual sexual relations is not thereby entitled to rape someone on the
theory that sexual pleasure is a necessary part of life. As a general
matter, we do not regard the pursuit of any particular sort of plea-
sure as something that justifies violence as a matter of necessity.

In any event, it also happens that culinary pleasure—indeed,
even ecstasy—is easily achieved without the consumption of any
animal products. The sorts of pleasure that people crave in eat-
ing are as readily available from the plant kingdom as they are
from the animal kingdom. As two people who became vegan in
2006, each of us remembers worrying that we would feel deprived
once we stopped eating animal products, but we rapidly found
out that this worry was unwarranted. When people crave pleasure
foods (of the sort that might be described as “addictive”), they are
craving salt, fat, and sugar—not animal products as such.!” One
can happily and easily feast on irresistibly delicious food without
ingesting any animal flesh or secretions.!® Thus, even if one were to
characterize culinary pleasure as a “necessity,” one still could not
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rely on it to excuse the violence in which we participate when we
consume animal-based foods.

ANIMAL EXPERIMENTATION AND MEDICAL USE

When considering the issue of necessity, it is useful to distinguish
between the consumption of animal-based foods, which is plainly
unnecessary, and the use of animals in scientific experimentation,
for which one could mount a more plausible case for necessity.
After all, scientific experiments on animals aim to produce medi-
cal treatments that save, extend, or improve the quality of human
(and nonhuman) lives. Prima facie, these purposes appear to be
more compelling than palate pleasure or fashion.

Oddly, although the case for consuming (and producing) animal-
based foods is weaker than the case for experimentation, much of
the pro-animal protest movement has historically revolved around
the latter rather than the former. Mark Twain, for example, con-
sumed animals and animal products but spoke out passionately
against animal experimentation.” He wrote: “I believe I am not
interested to know whether vivisection [i.e., experimentation on
live animals] produces results that are profitable to the human
race or doesn’t. To know that the results are profitable to the race
would not remove my hostility to it. The pains which it inflicts
upon unconsenting animals is the basis of my enmity towards it,
and it is to me sufficient justification of the enmity without looking
further.”?® This emphasis, by Twain and other pro-animal activ-
ists, on what numerically comprises a relatively small proportion
of animal exploitation and which is easier to defend than other
uses is puzzling, particularly given that ethically motivated veg-
etarians and vegans have existed for a very long time and could
have provided a model for a more expansive critique of the inflic-
tion of suffering on “unconsenting animals.”*!

Having said that animal experimentation may be more defen-
sible than some other sorts of violence against animals, it is none-
theless the case that the overwhelming majority of vivisection is
utterly unnecessary and accordingly indefensible.?> Laboratories
subject living animals to confinement and harmful experimentation
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to confirm the safety (or dangerousness) of ingredients in cosmet-
ics, detergents, and other household items for which known, safe
analogues already exist. The most famous of such experiments is
the Draize test, in which live rabbits are immobilized with their
eyes held open so that scientists can drip chemicals into their eyes
and monitor the harmful impact of those chemicals.?* It would be
absurd to suggest that we “need” more brands of oven cleaner,
floor detergent, lipstick, and eye shadow, or that subjecting ani-
mals to confinement and suffering followed by “sacrifice” (i.e.,
being killed in the laboratory) is a justifiable moral price to pay for
access to new versions of these products.?*

It is also becoming increasingly clear that high school students,
medical students, and even veterinary students can learn every-
thing they need to know about anatomy and physiology without
having to subject nonhuman animals to the captivity, harm, and
premature death that precede classroom dissection. Indeed, some
countries outlaw secondary school dissections, and an increasing
number of medical schools and veterinary schools either use com-
puter models to replace dissections across the board or at least
protect the right of their students to opt out of dissections for ethi-
cal reasons.? Unlike animals subjected to vivisection, animals used
in dissection are generally dead by the time students slice into their
bodies. However, like the animals whose flesh and secretions may
be eaten long after the animals have been slaughtered, the industry
that captures and breeds the animals for such use subjects them to
captivity, pain, and an early death before their lifeless forms make
their way into school cooling units.?

The one area in which someone could, at least upon initial
consideration, make a plausible necessity argument is in the con-
text of subjecting animals to experiments to find cures for human
ailments. In the United States, the law currently requires that all
medicines be tested on nonhuman animals before they can be
approved for human therapeutic use.”” And many human dis-
eases are “modeled” in animals—that is, introduced into captive
animals in a laboratory so that the course of the illness may be
studied for what it may teach about the course of the disease (and
potential remedies) in humans. Examples include cancer and bac-
terial research.?
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Although animals suffer tremendously in medical experimenta-
tion, one might say that their use is “necessary” on the grounds
that without it, we would not know as much as we do about human
disease and how to cure it. This claim is hardly self-evident, how-
ever. Nonhuman animals often respond quite differently to cancer,
viruses, and bacteria than humans do, and the differences go in
both directions.?” One well-known example involved thalidomide,
a drug that was first introduced in Europe in 1957 and was soon
marketed worldwide as an effective treatment for the nausea asso-
ciated with pregnancy.’® The drug produced no birth defects in
the offspring of animals in the laboratory (who were impregnated
and then forcibly given the drug), so it was deemed presumptively
safe for human use.’! In pregnant humans, however, thalidomide
produced major deformities in offspring, so that babies were sub-
sequently born without arms and legs and with other serious birth
defects.’? At the same time, drugs that cause great harm to various
species of animals in the laboratory can prove to be safe and effec-
tive in humans.??

The problem of drugs and diseases that behave one way in non-
human animals but a different way in humans highlights a more
general weakness of medical research that uses live animals: it
draws resources, time, and creativity away from alternative ways
of evaluating the utility and safety of medications and from other
ways of treating and preventing disease. Consider the fact that
we currently spend hundreds of millions of dollars in the United
States alone to do research on animals to find treatments and cures
for breast cancer.’* Meanwhile, with all this research in progress,
the American Cancer Society estimates that nearly three hundred
thousand American women will be newly diagnosed with breast
cancer in 2014 alone.?®

In other countries—as diverse as Papua New Guinea, Japan, and
China—the breast cancer incidence rate is between five and fifty
times lower than that within the United States.** Although Japan
is an advanced country, and parts of China are as well, Papua
New Guinea is not. Thus, the lower incidence of breast cancer can-
not be due to better medicines in these other countries, developed
through more intensive regimes of animal testing. What, then,
counts for the differences? In part, we have strong reason to think
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that women in mostly poorer countries have benefited from their
relatively lower intake of animal-based foods. Such women are,
as a result, at much lower risk of developing and dying of breast
cancer. They therefore also avoid having to undergo the surgeries
and chemotherapy that have been repeatedly tested on animals.”

The irony is that if animal experimentation with some of these
drugs is even arguably “necessary” to treat the large proportion
of sick people in the population, it is due in part to the unneces-
sary consumption of animal-based foods by these very same people.
And yet anyone who visits a hospital can attest to the fact that the
food there is as far from a whole-foods, plant-based diet as one can
find outside of fast-food restaurants (which some hospitals actually
have in their lobbies).>® We have been appalled to find out what
friends and family are typically given to eat as patients in a hospi-
tal, as when postoperative heart patients are routinely fed heart-
disease-inducing egg-based French toast and chickens’ flesh.?

The exploitation of animals in medicine, then, even when argu-
ably “necessary” to save human lives, may be comparable to an
armed robber’s “need” to use a gun against a police officer. Such
necessity for using violence is a product of prior unnecessary
violence—in the form of exploitation of animals for food choices.
In the law, this sort of necessity is at best classified as “imperfect
self-defense,” which does not justify the violent actions, although
it may be thought mitigating for sentencing or other purposes.*

In spite of all of this, we would not deny that sometimes an
experiment on an animal might produce a breakthrough in the
treatment of an otherwise untreatable human disease. For those
limited cases, would we concede that animal experimentation is
necessary and therefore justifiable? In our view, the answer here
is still no, although the “no” is not as patently obvious as it is in
the case of animal-based foods, articles of clothing, or redundant
testing for household products. Let us therefore assume, for argu-
ment’s sake, that some small proportion of animal research leads
to the discovery of successful disease treatments that would not be
discovered absent the animal experiments. What then?

In such cases, we think that the harm we inflict on animals is
easier to defend than is the most common form of violence against
animals, which people rarely question—their consumption as food
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and clothing. One can say that when we hurt and kill nonhuman
animals so that we can save humans, that behavior—to paraphrase
legal scholar and animal rights philosopher Gary Francione—is
the one reason to hurt animals that is not patently frivolous.*!
Nonetheless, we would suggest that even when an animal experi-
ment might result in information that could save human lives, the
experiment is still not justified.

Why not? To use the lives of other sentient beings to help save
our own is to do more than simply treat their lives as unequal to
ours. It is to treat their lives as instruments. To understand the dif-
ference, consider the clichéd “burning building” scenario. A build-
ing is burning, and you can save one but not both of the following
two people: a brilliant school teacher who educates hundreds of
children every year and helps many of them achieve their dreams
or an independently wealthy recluse who sits in his house watch-
ing television all day long and has no friends or family. Although
you could choose to save either one of these two people without
being fairly accused of wrongdoing, it would be understandable
for you to think the first person is more worthy of being saved
than the second and to select her for rescuing on that basis. In such
a triage situation, you might find yourself drawn to the proposi-
tion that not all people are equal—some are more deserving than
others, and you are inclined toward saving the more deserving if
there is a choice that must be made.

Changing the scenario, however, yields a very different result.
Now the brilliant school teacher is dying of a rapidly failing heart,
and the person in the next bed at the hospital is the independently
wealthy television-watching recluse. The recluse, it turns out, has a
heart that is a perfect match for the school teacher. As in the triage
case, we might believe that the school teacher is more worthy than
is the recluse, but it would be monstrous (not to mention illegal) to
remove the recluse’s heart and use it to save the life of the teacher.
Preferring one life over another, even when it really is life itself at
stake in both cases, may be unobjectionable when we are engaging
in rescue, but it does not entitle us to instrumentalize the life of the
less worthy to serve the life of the worthier. Infecting nonhuman
animals with disease and subjecting them to “treatments” to try to
save human lives does precisely that: it instrumentalizes animals’
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lives and says that their lives may be taken from them to offer us
hope for saving ourselves.

To be sure, the fact that an experiment on animals would save
humans does, in our view, mitigate the culpability of the scien-
tist who performs the experiment. The behavior of the scientist
is less reprehensible than the behavior of paying for the infliction
of suffering and slaughter on animals for food or clothing. The
latter behavior serves only to satisfy culinary and fashion tastes
that are easily satisfied by other means, even as the chosen means
also threaten our own health and the global environment. But the
possibility of saving human lives does not fully redeem animal
experimentation, even on the assumption that such experimenta-
tion does in fact save human lives. And in reality, this assumption
is not entirely warranted.

Are there any circumstances in which we would find the use
of animal products necessary? In a limited sense, yes. We believe
that individuals may sometimes face choices—due at least in part
to the poor choices about animal use that we have made in other
areas of our lives—that make the decision to consume an animal
product excusable, if not justifiable, a difference between “under-
standable but wrong” and “truly justified” behavior. We have in
mind vaccinations and medications that are the products of ani-
mal testing and that contain animal ingredients. For an individual
who is sick, it is often no longer feasible to pursue a non-animal-
based alternative. Medications in the United States have, under the
law, all been tested on nonhuman animals, despite the fact that
such testing appears not only unnecessary but potentially quite
misleading.*> Furthermore, pharmaceutical companies routinely
use animal-based binders in medications, so it is quite difficult, if
not impossible, to obtain vegan forms of a medication needed to
treat illness, even though a vegan version would almost certainly
be just as effective.** Similarly, a sick person who needs a heart
valve transplant might have to choose between dying and receiv-
ing a valve from a slaughtered pig or cow, although nonanimal
alternatives show promise.*

These examples—especially the last one—resemble the com-
mon hypothetical example that nonvegans present to vegans: what
would you do if you were on a desert island and you had to choose
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between starvation and eating an animal? Our view is that in these
situations, people do face a form of necessity—that is, without
using the animal, one will either become extremely sick or die.
This is far removed from the case of the person who enjoys eating
fishes and thus does so on the theory that “you have to eat!”

Yet even “necessary” violence might be morally unjustified.
We would not want to say that violence is justified whenever it is
necessary to avoid dying. Even if you needed a heart transplant,
you could not lawfully kill your neighbor to get his heart. It is
accordingly your duty to refrain from inflicting violence against
an innocent other who does not threaten your life, even if such
violence would succeed in saving your life and no other alternative
would. For the same reason, if you have a healthy heart and lungs,
it would be unjustifiable violence for two people with an ailing
heart and lungs, respectively, to set upon you for your organs,
despite the fact that the violence against you, one person, would
be saving the lives of two people.*

We accordingly reject the notion that necessity justifies violence
against animals, even in the extreme case of the desert island or
the need for organs or medication. Nonetheless, we believe that
people will, understandably and excusably, do what they have to
do to survive. For this reason we think that the Queen’s Bench
was wrong in the famous nineteenth-century case of Dudley &
Stephens, where the judge sentenced the defendants to death
for killing and eating one of their fellow lifeboat passengers—
Richard Parker—when they all faced starvation.** Although killing
and eating Parker was not justifiable in the sense of being the right
thing to do, it was understandable and thus excusable. For similar
reasons, we consider it excusable for people who need medications
to take those medications, notwithstanding the fact that such con-
sumption contributes to violence against animals. Unlike the other
cases—eating animals and their secretions outside of desert islands
and lifeboats, wearing animals’ skin and hair, and even experi-
menting upon animals—a sick person faces an imminent harm
and lacks the plentiful nonviolent options available in the other
circumstances. However, as more of us become vegan and take
advantage of the many alternatives to consuming the products of
animal suffering and slaughter, people will be motivated to find
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nonviolent alternatives both to animal testing and to the current
use of animal ingredients as binders in medications.

ABORTION’S NECESSITY: LIFE OF THE MOTHER

In the case of abortion, we can achieve a great deal of clarity,
we think, by beginning with what most people would regard as
a scenario presenting the strongest case for justification: the sce-
nario in which continuing a pregnancy will likely end the life of the
woman who carries it. In this situation, even prior to the Supreme
Court’s decision in Roe v. Wade, the laws of this country permit-
ted abortion.*” And currently, although Roe and the cases that
have followed permit states (and Congress) to ban most abortions
after fetal viability, the precedents still provide that a woman has a
constitutionally protected right to an abortion, even postviability,
if abortion is needed to save the woman’s life.*

It may therefore seem uncontroversial to suggest that at least
in the case of a pregnancy that threatens a pregnant woman’s life,
abortion is justifiable out of necessity. Yet even in this least con-
troversial type of abortion, it is possible to argue against the justifi-
ability of abortion as such.

Consider official Catholic doctrine, which holds that abortion,
even for the purpose of saving the woman’s life, is prohibited.*
Yet under the so-called doctrine of double effect, the same reli-
gious authority does allow a pregnant woman to undergo a treat-
ment aimed at remedying a life-threatening illness, even if the
treatment will have the incidental effect of killing the fetus she
carries.’® Catholic doctrine therefore profoundly values the preg-
nant woman'’s life and generally allows her to do what she must to
save herself. What accounts for the apparent distinction it draws
between abortion and other lifesaving treatment that would kill
the fetus?

Broadly understood, the core distinction inheres not only in
Catholic religious doctrine but in customary international law as
well:*! there is a difference between intentionally causing a harmful
outcome (such as a death), on one hand, and intentionally pursu-
ing a different objective that has the incidental side effect of bring-
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ing about a harmful outcome, on the other. The doctrine of double
effect operates on the battlefield no less than in the womb. Thus, it
is an impermissible war crime to deliberately target and kill civil-
ians, but it is permissible to target and deliberately kill enemy sol-
diers (or to bomb an enemy’s munitions plant) even though the
shooter (or bomber) knows that civilians are present and will fore-
seeably be killed by the shooting (or bombing).*? Collateral civil-
ian casualties may be morally (and legally) tolerable if they are
proportionate relative to an intended legitimate military objective,
whereas intended civilian casualties are intolerable, full stop.

This distinction plays a role in Catholic doctrine in the context
of debates over physician-assisted suicide as well as abortion. It
is impermissible to deliberately kill a patient who is suffering and
wishes to die. On the other hand, it may be permissible to give the
patient an amount of pain medication needed to relieve the patient’s
pain, even if the quantity of medication necessary for this purpose
will foreseeably end the patient’s life as well. One may, in other
words, bring about a patient’s death, if one does so only as a side
effect of pursuing a distinct and legitimate objective, such as the
provision of palliative care. (Of course, if one could provide non-
lethal but effective palliative care, then the provision of the lethal
version would be impermissible.) Necessity itself may be a neces-
sary but insufficient condition for justifying actions that end lives.

With respect to abortion to save the life of the mother, from the
Catholic perspective, one can attempt to save the mother’s life in a
manner that endangers and that may even predictably kill the fetus.
This can happen, for example, in administering chemotherapy to
a cancer patient that will prove lethal not only to cancer cells but
to the developing fetus as well.® In such a case, the fetus is like
the civilian standing near the enemy’s munitions plant—a collateral
casualty of an otherwise legitimate mission. On the other hand,
Catholic doctrine forbids a doctor from saving the woman’s life
by attacking the fetus directly through an abortion. By analogy,
it would be impermissible to deliberately target civilians during a
war, even though the ultimate goal is to win a just war (for exam-
ple, by demoralizing a virulent enemy), just as the goal in bombing
a munitions plant would be to win the same just war. It is legiti-
mate to try to save the woman’s life and to win a just war, but—if
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one takes this approach—there are some actions that may never
be taken even in the pursuit of legitimate ends, and such actions
include the deliberate killing of civilians and of fetuses.

To help illuminate what may seem to most readers a rather
extreme position on the question of abortion, consider two ways
of thinking about abortion. One could envision abortion as an act
of affirmative violence against a living being because abortion does
in fact actively kill a fetus. Or one could envision abortion as a fail-
ure to help a fetus because one (also accurately) views pregnancy
as an active and very taxing intimate intervention to save the fetus
that would die without the intervention. As we elaborate at greater
length in chapter 3, either vision is incomplete because abortion is
simultaneously both an act of affirmative violence and a failure to
provide active, intimate, and demanding lifesaving intervention.

If one focuses on the “active violence” element of abortion, then
even in the case of an abortion to save the mother’s life, it appears
that the woman is inflicting death on an innocent as a means of
saving herself. To understand this perspective, consider a hypo-
thetical scenario. Two people, John and Joan, are both dying of
thirst. There is one and only one cup of water within reach of the
two of them, and the cup contains only enough water to save one
of their lives, not both. As John reaches for the water, Joan shoots
him to stop him from taking the cup, and she then grabs the cup
and drinks the water herself. In this situation, Joan acts as she does
to save her own life. Had she permitted John to reach the water,
she would have died of thirst. Nonetheless, conventional morality
would say that her act was, at most, excused rather than justified.
She is not entitled to kill John just because he is trying to do the
same thing that she is trying to do—gain access to lifesaving water.

Note too, in this hypothetical example, that what John is
attempting to do—get himself a drink of water—will have the
same ultimate consequence (death of the other person) as what
Joan is doing—killing John to prevent him from saving himself
and thereby depriving her of access to water. Yet John’s action
would have had the collateral effect of harming Joan while Joan’s
action was specifically aimed at killing John (albeit as a means
of saving herself). While taking the water seems legitimate, per-
missible, and justifiable, deliberately killing the other person to
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keep him from getting it does not. Likewise, if two people were
in a lifeboat equipped for only one person, throwing one’s mate
overboard would not be justified (and under the law is impermis-
sible).** Sometimes, in other words (as in the case of using animal
parts to save a human life), it may be “necessary” to kill someone
in order to save oneself while at the same time wrong to do so
(although potentially excusable). What distinguishes the justifiable
from the unjustifiable cases is subtle, but it is an established com-
ponent not only of Catholic doctrine but of secular legal doctrine
as well.

So how do pregnancy and abortion map onto the division
between impermissible direct harm and permissible collateral
harm? As noted earlier, the answer very much depends on whether
one regards pregnancy as action (and abortion as a failure to res-
cue) or whether one regards pregnancy as inaction (and abortion
as affirmative violence). If pregnancy is, as many pro-choice people
envision it, an ongoing act of intimate assistance to a fetus in need
of life support, then the pregnant woman (the donor) is absolutely
entitled to terminate her donation by having an abortion as soon
as providing such life support to the fetus threatens her own life.

From the pro-life perspective, however, the correct response to
the life-of-the-mother scenario is far less clear. If you are pro-life,
you may regard the woman and her fetus as occupying a space
in which they coexist, each legitimately drawing sustenance from
her and his respective environments.’* Just as the woman draws
oxygen from the air when others in the world may also need that
oxygen, so then does the fetus draw oxygen, nutrients, and every-
thing he needs from the bloodstream of the woman, even when
the woman may truly need what the fetus absorbs. They are like
co-occupants of a lifeboat, and neither one has a greater right to
be where she is or to get what he needs than the other does. The
woman was there first, but so what? Older people do not cat-
egorically lay claim to a superior right to sustenance over everyone
younger than they.

Accordingly, one’s conception of pregnancy as active or as pas-
sive has potentially decisive implications for what ought to happen
when a woman faces the choice between remaining pregnant and
dying, on one hand, and having an abortion and surviving, on the
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other. Nonetheless, most people in the pro-life movement in this
country and elsewhere readily accept the life-of-the-mother excep-
tion to their proposed ban on abortion.’® Perhaps this acceptance
betrays an understanding of pregnancy, at least in some contexts,
as extracting difficult, painful, intimate, and in some cases poten-
tially fatal aid from a woman rather than as simply and passively
“letting nature take its course.”*” If the woman and her fetus were
equally entitled co-occupants of a lifeboat, then preserving or saving
the life of the mother would not justify the woman in throwing her
fetus overboard. Notwithstanding this difference between people
within the pro-life movement who, respectively, support and
oppose the life-of-the-mother exception, however, it is likely that
many on both sides of this question would be prepared to excuse
an abortion carried out to save the life of the pregnant woman.*®

ABORTION FOR OTHER REASONS

Once we set aside the very narrow life-of-the-mother circum-
stance, the line between pro-life and pro-choice positions becomes
clearer. People who describe themselves as categorically pro-life
reject a rape-or-incest exception to proposed abortion bans, even
though a majority of Americans do believe that such an exception
is warranted.’”® The argument against these exceptions is straight-
forward: It is a grave wrong for a man to rape a woman. The man
should be apprehended and brought to justice for his outrageous
crime. However, the fetus that results from the attack is an inno-
cent child who in no way participated in the sexual assault that
brought him or her into being. Just as a woman who is raped may
not kill a two-year-old child originally conceived in that rape, so
too a woman who is raped may not kill an unborn fetus conceived
in that rape.®

The argument for a rape-or-incest exception is weaker than the
argument for a life-of-the-mother exception because the goal of a
lifesaving abortion is (obviously enough) to save a life, whereas the
goal of an abortion undergone pursuant to a rape-or-incest excep-
tion is to destroy the fetus because the fetus’s very existence embod-
ies the violation of the pregnant woman.®® As in many elective
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abortions, then, the objective is to bring about the death of the
fetus because the pregnant woman does not want him or her in the
world, not necessarily because of the physical imposition involved
in pregnancy per se. When the woman will die without an abor-
tion, by contrast, it truly is the physical imposition of pregnancy
that motivates its termination. (We have more to say about the
relevance of actual motives in chapter 3.)

Why, then, do many people who generally object to abortion
nonetheless draw a line at rape or incest? After all, no one defends
the right of the rape victim to kill a resulting child who has already
been born, no matter how disturbing or psychologically traumatic
the child’s existence might be to the rape survivor. Procuring the
death of people whose existence is traumatizing to us is simply not
a defensible option. Yet many people who think abortion is gener-
ally proscribable would accept a rape-or-incest exception to a ban
on abortion.

One possibility is that people who favor this exception regard
a fetus, at whatever stage of development, as something less than
a full person and thus as less entitled to his or her own life than
a comparable two-year-old (or newborn) child born of rape. And
given that lesser entitlement, perhaps the fact that the existence
of the fetus (and the later existence of the child version of the
fetus) would traumatize the woman is enough to warrant the
fetus’s destruction, even if a similar origin would not justify the
destruction of a child. If this hypothesis is correct, then perhaps
the better question is why people who hold this view do not favor
a right to abortion more generally, if the fetus lacks an entitle-
ment to life. The best that might be said in response is that the
life of the unborn counts as more than nothing but less than that
of a fully entitled person; in this view, destroying a fetus would
be justified if its continued existence would inflict sufficient harm,
but not otherwise.

If that is the explanation, however, then it is not clear why
the fetus must be a product of rape or incest to justify abortion.
Shouldn’t the psychological harm associated with the fetus’s con-
tinued existence and birth, whatever the source of the harm, be
equally sufficient to justify its destruction? After all, a woman may
find the birth of a particular child highly traumatic for a variety
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of reasons other than the fact that the child was conceived in
rape: perhaps the father of the pregnancy subsequently raped the
woman, and she does not want to give birth to the child of her rap-
ist, even though the sexual act that produced the child was itself
consensual; perhaps the woman hates the father of the pregnancy
for reasons having nothing to do with rape—maybe he physically
or emotionally but not sexually abused her, or maybe he recently
murdered one of her family members.

Yet people who favor a rape-or-incest exception frequently
refuse to allow a broader exception for psychological trauma.
This fact suggests that something about causing a pregnancy
through rape or incest may convert the pregnancy into invol-
untary servitude for the woman carrying the pregnancy.®® And
if an unwanted pregnancy is ever to be considered a species of
involuntary servitude, then this consideration suggests that every
pregnancy shares at least some features with such servitude; a
pregnant woman and the fetus growing inside her are not two
independent people who both legitimately exist side by side, with
one of them wanting the other dead. Regardless of how one val-
ues the moral worth of the fetus, then, the decision to allow fetal
destruction when the fetus came into existence through rape has
implications for the fundamental meaning of pregnancy—and
most clearly of any unwanted pregnancy—as an inherently para-
sitic experience in which one being takes a tremendous amount,
in an intimate way, from the other.

This understanding of pregnancy as something different from
simple coexistence underlies both the very widespread view that
abortion should be available for pregnancies that result from rape
or incest and the somewhat less widespread view that abortion
should be generally available. Both the limited and the broad view
of abortion rights ultimately see abortion as a matter of bodily
integrity.®* If the woman is in the position of giving assistance, of
affirmatively sacrificing to provide life support to the fetus grow-
ing within her, then it follows that this gift from the woman to her
fetus should not be forcibly extracted from her by a third party—
whether a rapist or the state—however much we believe that the
fetus is a fully entitled sentient being whose existence depends on the
woman’s profound gift. Viewing pregnancy in this way conceives
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of a prohibition against abortion as tantamount to coercing a
woman to endure the burdens of pregnancy without her consent.

To say that neither a rapist nor the law should be able to force
a woman to gestate a fetus is only to say that a woman who has
become pregnant through rape or through voluntary sexual inter-
course should be able to decide for herself whether to carry her
pregnancy to term. It is not to say which decision she should make.

Nonetheless, some of the same sorts of considerations that might
lead someone to favor a rape-or-incest exception to abortion laws,
or to favor the broad legal availability of abortion, could factor
into an individual woman’s decision about whether she herself
should have an abortion. A woman who views her fetus as situ-
ated relative to herself like another passenger in a lifeboat might
conclude that abortion of an unwanted pregnancy cannot be mor-
ally justified. Similarly, a woman who believes that she has strong
Good Samaritan duties to render affirmative aid might conclude
that even though pregnancy is an asymmetric relationship, she has
such a duty to permit the fetus to use her body for his own benefit.
And, of course, a woman might conclude that she wants to bring
her baby to term for other reasons—a religious conviction that
abortion is wrong or a desire to become a parent, for example.

Critically, however, each of the foregoing sorts of reasons for
choosing to take a pregnancy to term is consistent with the neces-
sity of abortion’s availability to women’s bodily integrity. Prior to
fetal viability, abortion is always necessary to vindicating a wom-
an’s interest in ridding herself of an unwanted pregnancy. When
an individual woman concludes that, despite the infringement, she
nonetheless will carry her baby to term, she does so because she
places less value on her own bodily integrity than she places on
something else—her view of pregnancy as nonparasitic, her view
of Good Samaritan duties, her religious faith, and so on.

ABORTION FOR DISABILITIES

In addition to exceptions for life-of-the-mother and for rape-or-
incest situations, many people take the view that abortion may
be justified if the pregnant woman discovers that her fetus would
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ultimately be born with a severe disability. This exception typi-
cally falls into one of three categories. The first involves a dis-
ability so profound that the fetus is not truly a being with inter-
ests—for example, a fetus that lacks a brain. The second involves
a fetus that has disabilities so severe that the baby would live an
extremely short and excruciatingly painful life, so that the point of
the abortion is to spare that baby the suffering of being born in the
first place, a type of involuntary euthanasia. The third, most prob-
lematic, category involves a disability that would make life more
challenging for the child and for the parent but that might none-
theless offer the child, from his perspective, a life worth living.

This third category of disability-based abortion raises the most
serious moral questions of the three because the goal of this kind
of abortion is to kill a potentially sentient being (unlike the first
category), and to do so in the interests of the would-be parents
(but not the fetus himself or herself), parents who believe that they
would not be able to love and care adequately for such a child
(unlike the second category). In other words, although the fetus
might prefer to live if he had a choice, the parents take away that
choice because they prefer a world in which he does not exist.

As we elaborate at greater length in the next chapter, most
abortions share this feature; they reflect the wishes of the mother
or of both parents to end the life of the fetus (rather than simply
to end the pregnancy itself). What makes the disability abortion
more troubling, we believe, is that the parents are singling out (or
targeting) a particular sort of fetus for destruction—one who does
not measure up to their standard of a child they would like to have
as their own. It is not that they lack the financial resources to care
for any child; it is not that they feel emotionally unready for any
baby. It is that ¢his baby is unwelcome by virtue of his disability.

If a born child (or adult) were killed on account of her disabil-
ity, this killing would qualify as a hate crime (or eugenic murder),
one in which a particular, vulnerable being is singled out for vio-
lence and destruction precisely because of her vulnerability. When
that destruction occurs during a pregnancy, by contrast, many
people view it not only as permissible or tolerable but as reason-
able and appropriate. We still recall that during the pregnancy
that resulted in our younger daughter’s birth, the obstetricians
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we saw initially were adamant in pressuring us to undergo an
amniocentesis, despite the risks of miscarriage that the procedure
poses. Their assumption was that, of course, any reasonable per-
son pregnant with a fetus with Down syndrome would want an
abortion and would want it so badly that she would risk mis-
carriage to detect the chromosomal anomaly.® Recall that even
Sarah Palin, the pro-life, Republican vice presidential candidate
in 2008, underwent an amniocentesis and fleetingly considered a
disability-based abortion.

Given societal (and medical) attitudes toward abortion of
fetuses with Down syndrome, it is easy to understand why groups
of people who suffer from such disabilities might feel devalued.
After all, many of the people around them believe that killing them
would have been justified prior to their birth because of their dis-
ability. By saying this, we do not mean to minimize the challenges
of raising a child with severe disabilities, even if the child is glad to
be alive.®” We mean only to highlight the important moral implica-
tions of having a societal judgment that rejects many abortions—
due to their violence against innocent life—but exempts from that
judgment the cases in which the violence is directed against certain
people who fail to measure up to a standard of normality.

One of the many problems associated with abortion prohibi-
tions is that any exemptions for particular sorts of fetuses have sig-
nificant implications for how our society values differently abled
people. Coupled with our view of pregnancy as an affirmative bur-
den on women, this effect of disability exemptions is one reason to
reject legal prohibitions against abortion.

In the realm of morality, separate from law, we might (and do)
of course make judgments about the rightness or wrongness of
particular decisions to grant or withhold aid. You might think
that it is selfish of your neighbor to refrain from donating blood
out of a squeamishness about needles, even as you simultane-
ously support the choice of your cousin to refrain from donating
blood because her veins are so difficult to find that the technician
always has to insert the needle five or six times before succeeding,
making the process extremely painful for your cousin. In neither
case, however, are you prepared to suggest that anyone should
be able to force either of them to donate blood against her will,
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notwithstanding the lifesaving benefits that would result (and the
loss of life that would foreseeably follow a refusal to donate).
The decision must remain (and in fact is) that of the donor. And
donating blood is a relatively trivial intrusion on a person’s bodily
integrity by comparison to the hardships involved in enduring a
pregnancy followed by labor or surgery.

Similarly, even people who are strongly pro-choice find some
reasons for terminating a pregnancy to be disturbing. For exam-
ple, few Americans are comfortable with a woman’s decision to
terminate a pregnancy because she has found out that she is having
a girl and she believes that girls are worthless. Nonetheless, even
the worst possible reason for terminating a pregnancy does not
necessarily translate into the proper authority to force a woman to
carry an unwanted pregnancy to term.

Answering the question of when an abortion might be deemed
“necessary” does not, in any event, require us to sort among good
and bad reasons for abortion. When we ask whether an act of
violence is justified out of necessity, we ordinarily have in mind
the following question: Is it just for A to commit violence against
B, given the circumstances that are motivating the violence? The
question presumes that there might be some situations in which
the motivating circumstances would justify the violence while
there would be other situations in which they would not.

Killing your neighbor in self-defense is an instructive example. If
your neighbor is threatening to rape, kill, or otherwise grievously
harm you, and you must kill him to prevent his violence against
you, then you are legally and, most people would say, morally
justified in doing so. Similarly, in the context of violence against
nonhuman animals, if a shark is heading toward you, about to bite
off part of your body, then you are justified in killing the shark in
self-defense. If, on the other hand, you simply dislike seeing your
neighbor each day or you enjoy consuming shark-fin soup, these
motivations fail to provide any plausible moral justification for
killing your neighbor or the shark (though the legal system distin-
guishes between the two based on species).

When it comes to pregnancy, however, a woman’s reasons—
however strong or weak—for wanting to terminate her pregnancy
may be less important than the fact that she does not want to
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continue to provide life support through the onerous process of
enduring a pregnancy and labor. Much like a woman who has an
offensive reason for refusing to have sex with an unwanted part-
ner (discussed at greater length in the next chapter), a pregnant
woman’s desire to restore her own bodily integrity is itself enough,
on this view of abortion, to justify it. And if the only way for her
to terminate her unwanted pregnancy or to stop unwanted inter-
course is to kill the fetus or the assailant, respectively, then she
ought to be able to do so. It is, in this view, necessary for a woman
who wants an abortion to be able to have one in order to maintain
her bodily integrity.

On the very different view that abortion is an affirmative act of
violence, no different from killing a third party who is not doing
anything to her, the pregnant woman would never have the right
to an abortion because we may not kill a third party who does
nothing to us, even if killing him or her would facilitate the saving
of our own lives. Recall our hypothetical scenario of two peo-
ple dying of thirst: Joan may drink the water if she can reach it
(thereby bringing about John’s certain death from thirst), but she
may not deliberately kill John to ensure that she reaches the cup
before he does.

For the opponent of all abortion, then, even a pregnant woman
who will die without an abortion is like Joan, and she gets no
life-of-the-mother exception to the prohibition against killing an
innocent person. For supporters of a general right to abortion, the
pregnant woman with a trivial reason for wanting her fetus dead
must still have the right to terminate her pregnancy, a termination
that—in most cases—cannot be accomplished without killing the
fetus in the process.

This brings us, finally, to the case where we might consider
the possibility of legally prohibiting a pregnant woman from kill-
ing a sentient fetus: the case in which the fetus could be removed
from the woman’s body without being killed (and without simul-
taneously causing bodily harm to the woman). Our view is that
a woman should have the right to remove the fetus from inside
her body, to restore her bodily integrity, but that, after the fetus
becomes sentient, she should not have the independent right to
procure the fetus’s death.
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In most cases, removing the fetus from the woman’s body will
necessarily involve the fetus’s death. Despite the fact that fetuses
are theoretically viable a few weeks after the halfway point of ges-
tation, the pregnancy needs to progress substantially longer before
the fetus has a realistic chance of surviving into childhood without
heroic medical intervention (and oftentimes the chance of survival
is very low even with such intervention).®® Therefore, the notion
that women might induce labor at twenty-four weeks and then
walk away, leaving state-funded medical personnel to take care
of the resulting baby, is not a realistic policy program. Effectively,
prior to the very late stages of a pregnancy, inducing labor is, in
most cases, tantamount to killing the child.

Accordingly, if one conceptualizes pregnancy as we do—as a
form of intimate, demanding rescue provided by the woman to her
fetus—then one necessarily accepts that a right to stop being preg-
nant will also involve the death of the fetus, whether the fetus is
killed directly during the process or whether the fetus dies because
his survival odds are substantially diminished by being outside
the womb. Given this fact, we think that selecting one abortion
method, induction, rather than another, such as dilation and
evacuation, depending on which will yield a live birth, would be
arbitrary. Instead, the choice of abortion method should primar-
ily reflect the medical needs of the woman, the only one who can
realistically be expected to survive the expulsion of the fetus from
her body.

If, on the other hand, fetal life outside the womb becomes a
reality—for example, with the creation and low-cost production
of artificial wombs—our position on abortion would reflect this
change. We do not, in other words, believe that women (or men)
have the right to terminate the life of a sentient fetus who can
otherwise survive when no one’s bodily integrity is compromised
by the fetus’s continued existence. And we would take this posi-
tion even in the case in which an abortion could save the life of
the mother (by providing an organ for donation, for example).
To state it differently, we believe there is a right to abortion so
long as abortion (in the sense of killing the fetus) is necessary to
terminating an unwanted pregnancy, which we regard as a severe
and intimate imposition on a woman to provide internal life
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support to a fetus. As soon as killing the fetus becomes unneces-
sary to terminating a pregnancy safely, however—as it would be
with the advent of an artificial womb—and killing is no longer
an unavoidable feature of terminating a woman’s unwanted preg-
nancy, a sentient fetus should have the same right to live free of
human violence as any other sentient being on this Earth.®’

CODA: ANIMAL EXPERIMENTATION
AND FETAL STEM CELL RESEARCH

Embryonic stem cell research provides an opportunity for thinking
about the issues of animal exploitation and abortion in an inte-
grated way. Such research typically involves using some of the cells
taken from extra human embryos produced in the course of in
vitro fertilization treatments.”” Because many people in the pro-
life movement consider such an embryo a full person, they regard
embryonic stem cell research as a morally impermissible form of
human experimentation.”!

In contrast to the orthodox pro-life view of stem cell research,
many other people find it a very appealing avenue for scientific
research. The reason is probably some combination of the fact
that (a) most people (like us) consider an early embryo, lacking
any capacity to experience the world around it, as also lacking
interests and thus lacking rights; (b) stem cell research may offer
great promise in treating and someday curing diseases such as Par-
kinson’s and Alzheimer’s disease;”> and (c) the embryos may be
discarded by the biological parents, so killing them (even with-
out using them for research) is already a legal option. In these
circumstances, bans on embryonic stem cell research may seem
affirmatively perverse. As a result of some mix of these rationales,
quite a few otherwise pro-life politicians have supported stem cell
research, and in 2001, pro-life President George W. Bush issued a
compromise approach that would allow research on cell lines that
preexisted the date of his announcement.”

If one were to assume, however, that an embryo is a person enti-
tled to protection against violence, then stem cell research might
present a much more egregious act of violence than abortion.
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After all, in having an abortion, a woman is not attempting to
use the fetus as a means to some further end. She is instead refus-
ing to use her body to provide the fetus with life support (or, in
the pro-life view, she is killing the fetus unjustifiably but not as a
means of exploiting it as a resource). Whereas pro-life activists in
the United States generally seek no penalty against women who
terminate their own pregnancies, they do seek penalties against
the doctors, whom they view as deriving a financial benefit from
killing the fetus.” In the case of an embryo in a petri dish used as a
source of stem cells for research, there is no one who can claim to
be simply terminating her body’s use as a means of life support. It
is all about using the embryo’s cells, and there is therefore no one
comparable to the pregnant woman who would be entitled to an
“excuse” for her conduct.

If embryos were sentient, then we would agree with the pro-
life position on their use in experimentation. We would say that
they are entitled to be free of human violence and that that free-
dom would most certainly include a right not to be killed for the
purpose of experimentation. We reject this position only because
embryos are not in fact sentient.

When it comes to nonhuman animals used for the many pur-
poses for which billions of animals are used in this country alone—
as a food source, as a clothing source, for experimentation—just
about all of the violence is exploitative violence. Apart from the
rare shark attack or confrontation with a rabid animal, we kill
nonhuman sentient beings because we want to use them. In fact,
we bring most of the animals we use and kill into existence in the
first place precisely because we want to use and kill them. The
proper analogy in the context of unborn humans would there-
fore be the sentient fetus originally conceived specifically to pro-
vide organs or an experimental model. Even the embryos used for
research, by contrast, were most often conceived for the purpose
of bringing those very embryos to life inside a woman experienc-
ing fertility challenges.

Despite their similarities, then, it is here—when we talk about
the use of nonhuman animals in lifesaving experiments—that we
can truly appreciate how different abortion is from animal exploi-
tation. Abortion is not fetal exploitation, and we suspect that few
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people would regard a sentient human fetus as a legitimate resource
for us to use (whether as a food or clothing source or for organ
mining or experimentation). The consumption of animal products
is always exploitation, and the question is only whether the pur-
pose for which the exploitation is initiated is utterly trivial (and
even counterproductive), as in the case of eating animal products,
or whether the purpose is of a more serious sort, as in the case of
attempting to save human lives. No matter what, though, no one
with a conscience would ever regard any of these forms of exploi-
tation of persons as justifiable, which is why people are under-
standably and especially horrified when they learn about human
experimentation, such as the Nazi experiments performed by Dr.
Josef Mengele, the Tuskegee syphilis experiments, or the use of
African American slaves in gynecological torture by the father of
modern gynecology.”” We would suggest that in the context of
exploitation, the category of “persons” ought to include not only
born human beings but also unborn sentient humans and sentient
nonhuman animals. Use of a sentient being for a “good reason”
may be less horrifying than such instrumentalization undertaken
for a transparently trivial reason, like palate pleasure or fashion,
but it should be horrifying nonetheless.
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Reproductive Servitude

In chapters 1 and 2 we argued that a pregnant woman needs a
good justification for having an abortion once the fetus within her
is sentient. We also acknowledged that some people may consider
the abortion of even a presentient fetus to be wrong either on reli-
gious grounds or on the ground that it wastes potential life. In
that prior discussion, we mostly took the perspective of a pregnant
woman and inquired into the morality of her decision. In each cir-
cumstance, we chiefly wanted to know whether abortion would be
a morally appropriate choice for ber to make.

Here we shift perspective and ask when it would be morally per-
missible for others—the state or private parties—to intervene to
stop her from making the wrong moral choice. The two inquiries
are not identical. Someone may be acting wrongly, but that does
not necessarily mean that you would be acting rightly by forcibly
stopping the wrongful act.

Suppose you live in a state that permits parents to use mild force
to discipline their own children. You might believe that it is always
wrong for parents to hit their children. Yet it does not follow that
you would be entitled—legally or morally—to use force against a
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parent to stop him from spanking his child. The point is not that the
question of whether it is right or wrong to spank children is agent-
relative. You think that it is always wrong for parents to spank
children—not just wrong for you, but for all parents. Nonetheless,
you might also think that, within broad bounds, parents are entitled
to make vital decisions about how to raise their children, and that
this freedom of parenting includes the right to make some bad, even
immoral choices, without your justly intervening with force.

Is abortion like spanking? Is it the sort of choice that is some-
times immoral for women to make but that they are nonetheless
entitled to make without undue interference from the state or pri-
vate parties? If so, that surely cannot be because it inflicts only
minor harm, in the way that one might think mild spanking does.
After all, abortion kills the fetus, and—to continue the analogy—
the state and private parties are both legally and morally entitled
to intervene to stop a parent from killing her own born child.

Nonetheless, in this chapter we provide an argument for under-
standing a woman’s decision to have an abortion as the sort of
sometimes immoral choice that women are entitled to make for
themselves. We elaborate a set of concerns about female equality
that apply chiefly to humans but that also parallel issues raised by
animal agriculture. In so doing, we draw a connection between
abortion and animal rights that we have not yet discussed.

Thus far we have been comparing and contrasting abortion and
animal exploitation by comparing and contrasting the interests
and circumstances of fetuses and animals. But that is not the only
salient pairwise comparison. In important respects, women who
seek abortions face circumstances similar to those that confront
farmed animals, especially female farmed animals, like cows raised
for their milk and hens raised for their eggs.

To put the point provocatively, women who are denied the right
to have abortions are placed in a kind of reproductive servitude
that resembles the reproductive servitude in which dairy cows and
laying hens are held. In each case, females’ reproductive capacities
are used for the benefit of others: abortion prohibitions appropri-
ate the bodies of women for the benefit of fetuses; dairy and egg
production appropriate the bodies of cows and hens for the benefit
of the people who will eventually eat the dairy and egg products.
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Admittedly, the circumstances are not identical. Still, thinking
about sex-based subordination provides another avenue by which
we may gain insights into both the abortion and animal rights
debates by considering each in light of the other.

Readers who have followed the public debate about abortion
will of course be aware that it is frequently framed as a matter
of women’s rights. From its inception, the pro-choice movement
has organized as part of the women’s movement.! More recently
the pro-life movement has sought to rebrand itself as pro-woman,
portraying women who have abortions as themselves victims of
abortion. The Supreme Court even credited this line of reasoning
by accepting the possibility of “abortion regret syndrome” in Gon-
zales v. Carbart, the partial-birth abortion case we discussed in
chapter 1.2 From both sides, then, seeing abortion as an issue that
implicates women’s rights and interests is hardly revolutionary.

Nonetheless, we hope to offer a clear-eyed picture of the repro-
ductive stakes that is sometimes missing in the literature. For
example, one of the most important pro-choice essays on the
subject of abortion is philosopher Judith Jarvis Thomson’s 1971
paper in Philosophy & Public Affairs, in which she asks the reader
to imagine that “[y]ou wake up in the morning and find your-
self back to back in bed with an unconscious violinist” who will
die of kidney failure if you disconnect him before nine months
have elapsed.®* Thomson’s brilliant essay deserves considerable
credit for defending a right to abortion even if one assumes for the
sake of argument, as she does, “that the fetus is a person from the
moment of conception.” Yet in relying on the violinist example—
and another in which “people-seeds drift about in the air like pol-
len”>—Thomson’s essay directs readers to cases so bizarre that
their moral intuitions may fail them. Acknowledging our concep-
tual debt to Thomson and to others who have built on her work,
in this chapter we develop an account of pregnancy that relies on
more straightforward, albeit no less provocative, examples.

ENDING A PREGNANCY OR KILLING A FETUS?

Abortion entails two simultaneous events: it kills a living fetus (or
embryo or zygote), and it also puts an end to the woman’s condi-
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tion of being pregnant. The point is easy enough to see in the case
of a forced abortion. When a pregnant woman wishes to remain
pregnant until the birth of her child, the forced termination of her
pregnancy through abortion results in the infliction of two harms.
It attacks both the life of the fetus and the pregnant woman’s
bodily integrity.

People on both sides of the abortion issue understand this con-
fluence of interests when a woman wants to be pregnant, which
is why pro-life and pro-choice advocates can comfortably unite
in opposing forced abortions as a profound violation of human
rights.® For similar reasons, most of us can empathize with the
grief that can accompany a miscarriage (or “spontaneous abor-
tion”) for a pregnant woman who wanted to remain pregnant. In
Japan, people acknowledge and provide a means of commemorat-
ing the loss of a fetus or embryo, called a “mizuko” or “water
baby,” whether through miscarriage or induced abortion (which
can itself represent an ambivalent choice).”

Sometimes, however, the plans and interests of a pregnant
woman plainly conflict with those of the fetus who grows inside
her body. When a woman is pregnant but wishes to terminate that
condition, the woman’s interest in bodily integrity clashes with the
fetus’s interest (if it is already sentient) in continuing to live. How
might that conflict play out?

Suppose that a woman who wants to terminate her pregnancy
goes ahead and does so. Let us put aside for the moment the inter-
ests of the fetus as such. In that case, the woman succeeds in restor-
ing the physical state in which her bodily processes are no lon-
ger involuntarily diverted to the task of providing life support to
another living thing. She thereby reestablishes her bodily integrity.

By putting aside the fetus’s interests for the moment, we can
understand the unhappily pregnant woman’s predicament as
resembling that of a man who suffers from a tapeworm or a bac-
terial or viral infection that his body is unable to defeat without
intervention. Such a man might restore his physical state, in which
his bodily processes are no longer involuntarily diverted to the
task of providing life support to another living thing, by taking an
antibiotic or antiviral medication. Likewise, if the man wishes to
eschew treatment (perhaps because remaining ill offers him insights
into suffering, or perhaps because he is skeptical of medicine
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and prefers the illness to all of the available treatments), then his
legal right to bodily integrity enables him to refuse medication
(again putting aside potentially conflicting public interests in his
treatment, such as avoiding an epidemic).

Now consider what would happen if the government (or a pri-
vate individual) blocked the man seeking otherwise readily avail-
able antibiotics to treat his infection from obtaining the sought-
after medicine. We would, in this case, describe the government’s
(or individual’s) action as an interference with the patient’s bodily
integrity. The interference may be warranted (for example, if the
antibiotic is dangerous or substantially risks breeding an antibiotic-
resistant strain of the pathogen), but it nonetheless seriously inter-
feres with the man’s bodily integrity.

For similar reasons, we rightly understand the Tuskegee experi-
ments (briefly discussed in chapter 2) as a deplorable example of
human experimentation rather than as a simple omission. The doc-
tors who conducted the experiments did not themselves administer
syphilis to the African American victims, but they did stand in
the way of the victims’ obtaining treatment from others for their
condition. The doctors did so by telling the patients that they were
already receiving treatment, thereby preventing the patients from
seeking an actual cure for their illness.

By contrast to a doctor who simply refrains from treating a
particular syphilis patient—someone guilty of an omission—the
doctors in the Tuskegee experiment actively blocked their patients
from receiving a real treatment, not only from them but from any-
one, by deceiving the patients into believing they were already
being treated. Stopping someone from ending a condition in which
another living organism uses his body to his detriment is thus
categorically different from simply stepping aside and choosing
not to be the one who helps that someone to obtain relief.

A government or individual might try to stop a pregnant woman
from terminating her pregnancy by, respectively, prohibiting abor-
tion or threatening her or her family with violence if she seeks an
abortion. In doing so, the individual or government would not sim-
ply be refusing to help the woman to terminate her pregnancy (as
any doctor might refuse to do).® It would instead be affirmatively
interfering with the woman’s attempt to restore her nonpregnant
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physiological state, thereby infringing upon her bodily integrity.
Like the doctors who blocked the syphilis patients from receiving
penicillin, once the antibiotic became available, the individual or
government would be compelling the woman to remain pregnant,
a state in which another organism is using her organ systems to
her detriment and to the organism’s benefit, and against her will.

In short, blocking a pregnant woman from obtaining an abor-
tion effectively compels her to remain internally occupied by a
physiologically demanding and burdensome organism that she
wishes to expel from inside her body. Abortion prohibitions
(whether enforced through laws or through private coercion) con-
script women, and only women, into reproductive servitude.

To observe that abortion prohibitions conscript women is not
to say that such prohibitions cannot be justified. A human fetus is
not a viral or bacterial infection. Unlike an infection, many women
regard pregnancy as a positive and even joyous condition in which
to find themselves, despite the associated burdens. By contrast, it
is difficult to imagine a syphilis patient rejoicing at the news that
he has contracted the infection. Should these differences matter?

No one considers it wrong to kill a harmful bacterial colony,
unless there is some instrumental benefit to be obtained from
maintaining the bacteria. That is, everyone engaged in the abor-
tion debate will agree that bacteria lack any foundation for a right
to life. To our knowledge, bacteria are not sentient, but even if
they were, humans would be entitled to kill attacking bacteria in
self-defense, much as we are entitled to kill attacking bears, lions,
and humans in self-defense.

When people oppose the use of antibiotics, it is because the anti-
biotics may interfere with some other instrumental objective, per-
haps by breeding antibiotic-resistant bacteria or by failing to give
the patient’s immune system the opportunity to strengthen itself
by fighting an infection without antibiotics. And when an individ-
ual objects to taking antibiotics, it is for his own reasons, including
perhaps the side effects of the medication that he anticipates; it is
not because he wishes to incubate the bacteria so they can live the
lives they were entitled to live.

By contrast, from the pro-life perspective, abortion is wrong pre-
cisely because the fetus has a right to live; abortion kills the fetus
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and thus violates its right to live, end of story. To the extent that
one’s right to take antibiotics is premised in part on the absence
of “another side,” the analogy between infection and pregnancy
breaks down.

BIRTH

From the pro-life perspective, abortion is morally problematic from
the “moment” of conception. From the animal rights perspective,
a pregnant woman has reason to give moral consideration to the
fetus she carries once it achieves sentience. But conception and
sentience are not the only lines one might plausibly draw—and to
emphasize the point with which we began this chapter, the ques-
tion of when a woman may herself be under a moral duty to carry
her pregnancy to term is different from the question of when (if
ever) the government or private parties are entitled to require a
woman to carry her pregnancy to term. What other lines might
be justified?

One possibility is that no duties are owed to fetuses until they
emerge from the pregnant woman’s body. This view, along with
an associated view of personhood, actually appears in Jewish law,
in a portion of the Talmud in which the following question arises:
what ought to happen when a woman is in hard labor and will
die if she is not released from her labor through an abortion? The
resolution in the Talmud is that the person delivering the baby must
tear the baby limb from limb to save the woman’s life because the
woman is a person and the baby is not. Yet this calculus changes if
the woman has already delivered more than half of the baby from
her body. Once that occurs, the Talmud says that it is no longer
permissible to tear the baby apart to save the woman because one
must not prefer one human life over another.’

Because the Talmud is essentially a theocratic text, it does not
generally distinguish between personal morality and legal obli-
gations. Yet that fact makes it all the more remarkable that the
Talmud permits abortion (at least to save a woman’s life) on the
theory that a fetus just short of birth is not yet a person—a legal
conclusion and a moral conclusion. It is also noteworthy that



Reproductive Servitude 83

Jewish law anticipates the “partial-birth abortion” laws we dis-
cussed in chapter 1, laws that make the permissibility of abortion
depend on whether a fetus has been delivered to a particular land-
mark on its body.

Despite this Talmudic provision and the U.S. law that resembles
it, it is nonetheless difficult to argue convincingly that the moral
status of a fetus or baby truly ought to turn on where in the birth
canal it is located. One need not take the orthodox pro-life view
that an embryo is a full person in order to question the birth line.
Nearly everybody believes that a newborn baby is a person, and
it is thus hard to see why a baby who is in the process of being
born is something less than a person. We still might want to permit
abortion until birth, but that conclusion has nothing to do with
the moral status of the fetus/baby just before and just after birth.
For moral purposes, it makes little sense to classify a nine-month-
old fetus as becoming a person only at the moment of birth.

VIABILITY

Legal personhood may turn on different factors, however, such as
the fact that the Fourteenth Amendment to the U.S. Constitution
appears to assume that “persons” have already been “born.”'° In
Roe v. Wade, the U.S. Supreme Court relied in part on the lan-
guage of the Fourteenth Amendment for its conclusion that fetuses
lack constitutional rights.!! Yet even in Roe, and certainly in sub-
sequent cases that cut back on the scope of the abortion right, the
justices did not draw the line protecting abortion at birth. Instead
they allowed that the government may forbid most abortions after
viability, that is, after the point in pregnancy when the fetus is
capable of surviving outside of a woman’s body.!> Medical opin-
ion currently places this point at somewhere around six months
of pregnancy.'?

Viability is thus a legally important marker. It also marks an
important moment for doctors because it informs how they might
go about addressing a number of medical emergencies. For exam-
ple, if a woman goes into premature labor prior to fetal viabil-
ity, then doctors know that if labor is not stopped, the fetus will
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certainly die. That is what viability means. Despite its legal and
medical significance, viability does not appear to be a sensible
moral line for distinguishing between persons and nonpersons. In
saying that a fetus is not a person at point A and is a person at
point B, we are necessarily saying that the fetus must have some
attribute before it qualifies as a person, and it lacks that attribute
at point A but comes to have it by point B. And if the criterion at
issue is viability, then we are saying that something about being
“viable” gives one the moral status of “person.” But what could
that be?

To say that a soon-to-be-viable fetus is not yet viable generally
means that its lungs have not yet developed sufficiently to take in
air from the atmosphere and absorb oxygen into the bloodstream,
where it is needed to fuel respiration and bodily functions. Prior
to viability, the fetus needs the placenta to supply it with oxygen
because it lacks the fully operational equipment permitting it to
breathe. But is the capacity to breathe, when one needs oxygen
to survive, the kind of attribute or capacity that is necessary to
endow a being with moral rights and entitlements? Is it even clear
that the capacity to breathe successfully on one’s own is of any
moral consequence at all? Is a person in the process of drowning
no longer a moral person? What about a person on a respirator?

By designating viability as legally significant, the Supreme Court
may have had in mind the fact that until viability, the fetus can-
not be physically separate from the pregnant woman. Perhaps the
justices were thinking that it is medically sensible to consider the
woman and fetus as a sort of unit prior to viability, for practical
purposes. Once the fetus is viable, on the other hand, the woman
can—in theory, at least—decide to stop being pregnant without
having to kill the fetus inside her. There is then a way to termi-
nate a pregnancy without killing the fetus. Termination need not
entail fetal death. Therefore, if one is worried about protecting the
woman’s bodily integrity from an unwanted internal occupation,
one can do so in the case of a viable fetus without having to violate
the fetus’s right to life, on the assumption that the fetus has a right
to life.

Seen in this way, viability is not a morally relevant fact about the
fetus. Itis instead a fact that is relevant to how we go about resolving
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a conflict between the fetus’s right to live and the woman’s right to
rid herself of an unwanted internal occupation. Because a nonviable
fetus will necessarily die if removed prior to viability, a woman
who has the right to remove the nonviable fetus from her body
arguably may kill it prior to doing so, since preserving the fetus’s
life during its removal will not in fact allow for fetal survival.

In the case of a viable fetus, by contrast, one might resolve the
conflict by permitting the expulsion but not the killing of the fetus.
Once the fetus is viable, on this approach, killing it may become
impermissible (or perhaps may be made impermissible by legisla-
tion) because the fetus can survive if it is removed alive.

We believe that this is the most coherent way of understand-
ing viability as a reasonable point at which to permit prohibitions
against abortion. In reality, “viability” is something of a misnomer
because (as noted in chapter 2) the fetus will in fact suffer serious
health problems and run a significant chance of dying if delivered
substantially prior to thirty-two weeks gestation. But it may sur-
vive, and the ability to survive does matter if we are discussing
whether to permit killing in the process of removal.

Yet none of this reasoning bears directly on the fetus’s moral
status. At most, it assumes that the fetus does have moral value.
Only once the fetus has moral value, after all, does its viability
translate into an obligation to allow it to live. Viability alone is not
sufficient for moral status. Some viruses are “viable” outside of the
human organism, but that does not mean that these viruses have
the right to continue to exist or reproduce.

SENTIENCE (AGAIN)

As we discussed in chapter 1, we believe that sentience distin-
guishes an abortion that raises moral concerns on behalf of the
fetus from one that does not. Once a fetus has the capacity to have
experiences—whether of pain, pleasure, or other subjective
states—the fetus has interests and, accordingly, an entitlement to
have those interests respected. Once a fetus can feel pain, in other
words, others are under an obligation to refrain from inflicting
pain on the fetus unless there is an overriding justification for such



86 ETHICS

infliction. Likewise, once the fetus can feel anything, it has an inter-
est in avoiding death, inasmuch as any sentient living being has an
interest in avoiding death. For us, then, the difficult question is
abortion postsentience. And we are not alone in this perspective.

As we noted in the introduction, a growing number of states
have passed so-called pain-capable abortion prohibitions, which
ban abortion after the point at which (some) doctors say the fetus
is capable of experiencing pain.'* Notably, these states do not per-
mit “painless” or “humane” abortions of pain-capable fetuses.
Instead, they prohibit abortion altogether, thereby manifesting the
view that the capacity to feel pain endows a sentient being not only
with a right against the infliction of pain but also with a right to
life, a view that we share. Once the fetus is sentient, there is a true
moral conflict in need of resolution, a conflict between the fetus’s
right to live and the woman’s right to be free of unwanted inter-
nal occupation. As each of us has separately described in greater
detail, this conflict is difficult to resolve.'

In chapter 2, we considered the sorts of reasons relevant to a
pregnant woman’s decision about how to weigh her own inter-
ests against the interests of a sentient fetus she carries. Here we
are considering the question from the perspective of the broader
society: When may the government (or private actors) intervene
to block a woman from deciding to have an abortion? As we have
just seen, American constitutional case law draws the line at fetal
viability. We think that line can be rendered coherent, and not just
as a split-the-difference compromise.

However, the case law pays no attention whatsoever to the vital
question of fetal sentience. Now if it happened that fetal sentience
corresponded with fetal viability, then perhaps we would have the
happy coincidence that the courts had, more or less by accident,
drawn the right line. But there remain two reasons to worry.

First, there is no reason to think that viability—which is a func-
tion of fetal lung development and the existing state of neonatal
medical technology—corresponds exactly with sentience—which is
a function of brain development. Like so many matters that touch
on abortion, the questions of when a fetus is viable and when a
fetus is sentient have become highly politicized, with the pro-life
side arguing for early answers to both questions and the pro-choice
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side arguing for late answers to both questions. In any event, our
basic point remains: viability and sentience are different phenom-
ena, so there is no reason why they would necessarily align.

Second, notwithstanding the moral significance that attaches to
fetal sentience for a woman making her own choice whether to
have an abortion, it may play less of a role in the proper evalua-
tion of the question of when the government (or a private party)
may forbid a woman from having an abortion. One might think
that the government may legitimately ban abortion after fetal sen-
tience because the fetus’s interest in life itself outweighs the preg-
nant woman’s interest in liberty. However, the relation between
the woman and the fetus complicates the calculus.

SELF-DEFENSE AND OTHER ANALOGIES

It is possible to argue for a legal right of a woman to abort even a
healthy, sentient fetus. We now develop that argument. Following
in the footsteps of Thomson, political scientist Eileen McDonagh,
and other feminists, we suggest that the best argument for a legal
right to abortion begins by analogizing abortion to self-defense,
and this argument ultimately justifies such a right even if the fetus
is sentient. We believe we break new ground among pro-choice
thinkers in taking an unvarnished view of the sorts of reasons for
which women typically seek abortions.

The law ordinarily forbids people from killing someone unless
that someone is attacking them in a manner that threatens death
or substantial bodily harm.'® We can view the fetus as attacking
the woman, and if it threatens the woman’s life, then this anal-
ogy may be apt. The medieval Jewish scholar Maimonides (who
was also a doctor) maintained that a woman may terminate a life-
threatening pregnancy without having to consider whether the
fetus or baby is a person yet because it represents a “rodef,” or
someone who is pursuing the woman’s life and may accordingly be
killed in self-defense.!” But it may be more accurate to say that the
pregnancy—rather than the fetus—attacks the woman, if anything
does, and that the attack is generally not fatal. Furthermore, in
most instances of self-defense, the chief motivation for the killing
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is to stop the attacker, but when women decide to terminate their
pregnancies, it is often for reasons that have nothing to do with the
physical harms associated with pregnancy.

In the typical case, it is not the pregnancy itself that the woman
objects to; it is the fact that it will yield a child. Ordinarily abor-
tions happen because the woman (or her partner) does not want
to have a child (or this particular child, or a child at this time)
and not because she wishes to terminate the physical burdens
of pregnancy. In this sense abortion seems different from self-
defense since killing the fetus is not simply a means to the end of
terminating the pregnancys; it is the true purpose of the abortion,
its objective.

The hard truth is that women most commonly choose to have
an abortion because they do not want the growing fetus inside
them to exist anymore. Self-defense law, in contrast, typically (and
quite rightly) gives no weight to one person’s interest in the non-
existence of another person, in and of itself. Yet once a woman
decides she does not want to be pregnant—for whatever reason—
requiring her to remain in the state of pregnancy and ultimately to
endure labor or surgery at the end, is a form of conscription.

Rape provides another imperfect but useful analogy. When a
woman decides that she does not want to have sex with a par-
ticular man, the man is morally and legally obligated to refrain
from having sex with the woman.!® A woman has a right to avoid
rape even if she has an offensive reason for rejecting the particular
man—perhaps she has learned that he belongs to a racial group
that she despises. Maybe the reason she does not want to have sex
with him is not that she objects to having sex or even to having
sex with someone who is exactly like him in every way except for
his race. It is only his racial background that leads her to refuse
sex. Still, even in these circumstances, it is rape for him to compel
her to have sex, notwithstanding her offensive reasons for reject-
ing him.

Similarly, we believe that even if a woman has a reason for ter-
minating her pregnancy that is not itself linked to the condition of
pregnancy but instead stems from her feelings about the existence
of the fetus, it is nonetheless a kind of assault on her body for
the government (or a private party) to block her from terminating
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the pregnancy, thereby forcing her to remain pregnant against her
will. A forced pregnancy, in other words, is a forced pregnancy,
regardless of what truly motivates the woman to seek an escape
from her condition.

Now imagine that a pregnant woman has an ultrasound that
informs her that her fetus is female. She does not want a female
child (for whatever reason), so she seeks an abortion. Many people
believe that she should not be allowed to have the abortion, and
such abortions are illegal in several countries (where they are,
sadly, quite common)."” Our view is that even when her reason is
offensive in this way, the woman has the right to end the internal
occupation of her body.

To address the problem of sex-selection abortion, which raises
issues beyond the lives of the individual woman and her would-
be child, we could accept a prohibition on screening procedures
solely designed to reveal the sex of the fetus to a pregnant woman.
Although she has the right to terminate her pregnancy if she
wishes to do so, it does not follow that she has the right to discover
whether her fetus is male or female.

To return to the admittedly imperfect rape analogy, we would
likewise distinguish between two men: the man who forces a
woman to have sex when her refusal is motivated by racial animus
(a rapist), and the man who has consensual sex with a woman after
deliberately misrepresenting his racial background to her because
he knows that she would reject him if she knew the truth (not a
rapist). In another example, a woman might reject a man because
he refuses to wear a condom, and his decision to force her to have
sex with him anyway would represent a decision to rape her.?’ By
contrast, a man who convincingly claimed that he was wearing a
condom but was not, would be innocent of rape (though perhaps
guilty of fraud and other potential offenses, in virtue of his material
misrepresentation). And regardless of her motive for refusing to
consent to sex, a woman being raped has the right to kill her rapist
if that is the only way that she can terminate what is happening.
We would extend that logic to the case of an unwanted pregnancy.

On the other side, however, is the reality that what the pregnant
woman does is aimed not simply at refusing to be intimately occu-
pied, as it is in the case of self-defense against rape or medicating



90 ETHICS

an infection. Abortion of a sentient fetus kills an innocent being
who appears to be entitled not to be attacked or killed, an entitle-
ment that the sentient fetus has not forfeited in the way that the
(also sentient) rapist arguably has. Moreover, if the pregnancy was
the result of consensual sex, then the pregnant woman has played
an active role in creating the circumstances in which the innocent
sentient being grows inside her. We do not believe this fact is dis-
positive because an act of sex does not, in most cases, yield a preg-
nancy, and it therefore cannot really be called “consent” to preg-
nancy. Yet the combination of the woman’s consent to sex, the
fact that she may be aiming primarily or exclusively at eliminating
the existence of the fetus rather than at simply protecting herself
from an unwanted physical occupation, and the innocence of her
occupying sentient fetus all make the question more difficult here
than in the case of self-defense against a rapist.

Our conclusion that the law should nonetheless permit abor-
tion even in the case of sex-selection motivations stems from the
fact that pregnant women alone find themselves in the position
of having to choose between being a Good Samaritan (by pro-
viding internal and extensive life support to a fetus, followed by
labor or surgery), on the one hand, and affirmatively carrying out
violence, on the other. The rest of us can comfortably ignore the
many people who need our help to survive, even if that help would
be considerably less demanding than a pregnancy. A blood dona-
tion, for example, is relatively easy and painless; yet we are not
(and probably could not be, consistent with our system of consti-
tutional rights) forced to donate a pint of blood to save someone
else’s life. A pregnancy is more like a kidney donation than a blood
donation, and each of us is legally allowed to refuse to donate a
kidney even when the recipient would be our own child.

What distinguishes the pregnant woman from the rest of us, in
other words, is largely the fact that the pregnant woman is physi-
cally attached to the being that needs a massive bodily sacrifice
on her part to survive. Were the fetus physically separate, the
woman could choose not to implant it in her body, even if that
choice meant its certain death. Given that fact, we think it unfair
to the pregnant woman to routinely make demands of her of a sort
that we make of no one else (other than conscripted soldiers in
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wartime). She, unlike others, cannot decide against being a Good
Samaritan without simultaneously engaging in direct harm by kill-
ing. We believe that the weight of the unavoidable double choice,
unique to pregnancy, is difficult enough for her to bear without a
third party such as the government entering in and compelling her
to take the path of the Good Samaritan.

SEXUAL SERVITUDE OF FARMED ANIMALS

So what are the implications of our position on abortion for ani-
mal rights? In chapter 1 we emphasized the similar interests pos-
sessed by sentient fetuses and animals used by humans for food
and clothing. In chapter 2 we considered the sorts of reasons that
might justify an individual decision to have an abortion or to
consume animal products; we found that while there are circum-
stances in which aborting a fetus may be morally justifiable, even
from the woman’s perspective, the routine use that humans make
of animals is not justified. Here we note that the situations also
look different from an external perspective.

A woman seeking an abortion seeks to vindicate her interest
in terminating a physically demanding intimate occupation and
use of her body and organ systems. By contrast, a man or woman
seeking to consume animal products seeks only to vindicate his
or her interest in consuming the flesh and secretions of sentient
beings. In other words, the interest of the pregnant woman is in
terminating her own exploitation, and the interest of the consumer
is in perpetrating the exploitation of another.

To appreciate how dramatically different these two interests
are, consider a different case involving a pregnancy. Imagine that
a woman has a child who has suffered kidney failure and must
undergo dialysis several times every week. Assume that she also
has no hope of receiving a donor kidney for years, if ever. To help
her daughter, the woman intentionally becomes pregnant and,
in her eighth month, asks her obstetrician to remove both of the
fetus’s kidneys for transplantation into her child. The obstetrician
tells the mother that the surgery will kill the fetus, but the mother
wants to proceed anyway. Is it morally acceptable for the woman
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to undertake this surgery to help her older daughter? Was it mor-
ally acceptable for her to deliberately become pregnant with the
aim of having this surgery in the first place?

This hypothetical scenario should give pause to even the most
fervent believer in the right of a woman to control her reproduc-
tive life. The right to decide whether and when to have children or
to continue or terminate a pregnancy does not reasonably contem-
plate the deliberate creation of sentient fetuses for the purpose of
using them as disposable organ donors. Someone with rights has,
at the very least, a right against such purely instrumental use (in
addition to a right to life).

Now consider what we do to animals—in particular, to dairy
cows (and other animals, such as sheep and goats, we bring into
the world for dairy). We breed them into existence, like the hypo-
thetical child in the above scenario, with the intention of using
them. Unlike even the offensive scenario, moreover, we do so not
because we are seeking to provide medical treatment to someone
who must otherwise undergo dialysis several times per week. We
are instead seeking to consume products that are unnecessary to
our health (and that in fact have a deleterious effect on human
health) but that we just enjoy eating.

To supply dairy products, the female cow (or other mammal) is
first impregnated and then, after she gives birth, separated from the
baby with whom she has already bonded, a separation that results
in enormous distress and grieving for the mother, a manifestation
of a maternal instinct that we all understand well. One way in
which we recognize the suffering involved in such a separation
and the biological foundation of that suffering is by having laws
in the United States that permit human parents who have agreed
to surrender a child for adoption to change their minds when the
baby arrives.?! Such laws acknowledge that people cannot always
anticipate through the power of reason the intensity of the biologi-
cally programmed attachment that will develop between a parent
and a child, an attachment that extends beyond the human, “rea-
soning” species.

In the case of dairy cattle and other animals, this painful separa-
tion between mother and baby occurs so that humans—not baby
calves—can consume the milk that the cow (or sheep or goat)
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produces. The baby calf, if he is male, suffers a fate similar to
the male chicks we discussed in chapter 1: he has no ongoing use
within the dairy industry and will therefore be slaughtered for veal
within six months of his birth. If she is female, the baby calf will
either become veal or will be raised to be a dairy cow like her
mother, losing her every baby soon after birth. Then, after four or
five years of repeat pregnancies and loss of her young, she will be
taken to the slaughterhouse, just like her mother was before her,
and will meet a terrifying and painful death.

Egg-laying hens occupy a similar place of reproductive servi-
tude. We bring them into the world to use them as egg-producing
instruments. When egg-layers hatch, professional “sexers” exam-
ine each one to determine whether it is a male or a female. We
have already discussed the fate of male chicks, but it is not clear
that females fare any better. Farmers keep the female egg-laying
hens alive for a few years, while they lay enough eggs to be worth
feeding, and then they too are killed, often in the same way as their
brothers were—that is, by being gassed, suffocated, or ground to
death—after they are “spent” from laying more than ten times as
many eggs per year as their wild ancestor, the red junglefowl.?

The facts behind dairy milk, cheese, ice cream, and eggs are
important to consider in our assessment of the relationship between
abortion and the consumption of even those animal products that
“vegetarians” (but not vegans) typically consume. By examining
these facts, we can appreciate how the act of compelling a woman
to remain pregnant against her will—as laws prohibiting abortion
do—parallels the reproductive servitude in which female animals
are held in the dairy and egg industries. Seen in this light, both the
pro-choice position on abortion and the pro—animal rights posi-
tion instantiate an ethic of non-exploitation.

As we have conceded, however, there is another side to the abor-
tion debate, a side that emphasizes the morally salient fact that
a woman’s refusal to remain pregnant—once she is far enough
along in her pregnancy—necessarily also entails the active killing
of a sentient fetus. For this reason, one could see both the pro-life
position on abortion and the pro—animal rights position as defend-
ing the rights of innocent beings. Someone who takes the pro-life/
pro—animal rights position would have to concede that far more is
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demanded of a pregnant woman blocked from having an abortion
than is demanded of the male or female consumer blocked from
eating dairy or eggs, but she could plausibly maintain nonetheless
that actively killing innocents is wrong in both contexts.

In short, we acknowledge that terminating the life of a sentient
fetus in an abortion raises a serious moral question, even as we
conclude that society ought to leave the decision of how to answer
that moral question to the pregnant woman, whose body must
otherwise serve as an involuntary incubator, with all that this entails.
Regardless of how one resolves the abortion question in the case of
sentient fetuses, however, the view that animal slaughter and exploi-
tation is wrong still follows. It is wrong because violence against,
and exploitation of, innocent beings must be credibly justified but
cannot be justified when the underlying reason for the violence and
exploitation is to satisfy culinary and sartorial preferences.

CODA: BANNING ANIMAL EXPLOITATION?

In light of our view that the animal question is so much easier
than the abortion question, readers might think that we favor laws
banning most exploitation of animals. We do not, but unlike with
abortion, we have no reason of principle for opposing the banning
of meat, leather, dairy, eggs, and other animal products.

As we have argued in this chapter, the considerations relevant
to whether an act is judged immoral may differ from the consid-
erations relevant to whether an act should be illegal. Moreover,
some of the latter sorts of considerations are tactical. People who
opposed Prohibition or who now favor decriminalization of some
drugs do not necessarily think that there is a moral right to drink
alcohol or to smoke marijuana (or that the use of alcohol or other
drugs is innocuous or even “victimless”). Rather, they may worry
that the costs of fighting the social ills associated with the crimi-
nalization of alcohol and drugs outweigh any benefits to which
Prohibition and the war on drugs may lead.

Our view about protecting animals is likewise tactical. Given
current consumer preferences, there is no realistic hope of enacting
legislation forbidding the raising of animals for food and clothing.
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Indeed, as we explore in chapter 5, even considerably more mod-
est legal reforms—like regulating the size of cages for hens—may
prove counterproductive when undertaken in a climate in which
the vast majority of the population believes that eating animals
and their secretions raises no ethical questions at all.

We must emphasize, however, that these are tactical conclu-
sions in light of existing patterns of human behavior. Someday,
in a world in which veganism is very widespread, we might well
favor banning all or most forms of animal exploitation. But then
we can also imagine a world in which all people—not just preg-
nant women—are routinely required to sacrifice their bodies to
benefit others: a world of mandatory kidney donations, say.

We are not sure we would like to live in a world of legally man-
dated pregnancy and mandated Good Samaritanism: our objection
to the reproductive servitude that abortion bans produce is not
simply egalitarian; it is also libertarian. Still, we acknowledge that
the abortion calculus could be different in a society that generally
enforced strong Good Samaritan obligations. Put differently, it
may not be possible to draw a sharp distinction between positions
that we take as a matter of principle and those we take as a matter
of tactics in light of the facts as they currently exist. Here we have
set out our views for the world we know. Should a very different
world come into being in our lifetimes, that will be time enough to
see whether and how our views might change.



A

Death Versus Suffering

In the introduction and chapter 1 we invoked Jeremy Bentham’s
question, “Can they suffer?” as the basis for grounding moral
rights for animals in sentience. In this chapter we consider a poten-
tially troubling implication of Bentham’s criterion: If the capacity
to suffer is what establishes that sentient beings are entitled to
moral consideration, then what makes it wrong to kill such beings
painlessly? How, in other words, does the ability to experience
suffering give rise to a right to freedom from unnecessary killing?
As a theoretical matter, that question proves surprisingly dif-
ficult to answer persuasively. As we shall explain, however, the
difficulty is not unique to nonhuman animals. It is hard to explain
why killing any sentient being—whether that being is a chicken,
a late-term human fetus, or a gifted brain surgeon—harms that
being, at least if we imagine that the killing occurs unexpectedly,
instantaneously, and painlessly. Attempting to provide an answer
is nonetheless useful because the question has implications both
for the treatment of animals and for the regulation of abortion.
Some people who think that sentience implies only a right not
to suffer take the further view that it is therefore morally permis-
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sible to breed and raise animals for food so long as the animals are
treated humanely. Meanwhile, if we cannot explain what it is about
sentience that grounds a right to continued existence, then we may
have difficulty distinguishing between presentient fetuses—which,
we have said, do not yet have interests—and people in states of
complete unconsciousness, who most people would agree do have
interests. We have a strong intuition that there is something about
having experienced sentient life that entitles a being to continue
that sentient life (so long as that is physically possible), but to
answer the objection requires us to interrogate and develop that
intuition into something more.

EPICURUS

At first blush the contention that bad treatment of sentient beings
is morally impermissible but that killing them is harmless might
seem easy to dismiss. Isn’t death the ultimate harm to any being?
Not necessarily, as both our language and our law recognize. We
sometimes refer to various torments as amounting to a “fate worse
than death.” Meanwhile, American law allows the death penalty
but categorically bans torture, even for the most serious crimes.
Yet, even if we think torture and some other fates can be worse
than death, death is still generally regarded as very harmful.
People who think otherwise rely on an argument given in its
most famous form by the ancient Greek philosopher Epicurus.
“Death,” Epicurus argued, “is nothing to us, seeing that, when we
are, death is not come, and, when death is come, we are not. It is
nothing, then, either to the living or to the dead, for with the living
it is not and the dead exist no longer.”! We think there is much
to be said for the Epicurean view as a guide to how one ought
to regard one’s own life, which is the context in which Epicurus
propounded it. Although modern usage tends to confuse Epicure-
anism with libertine hedonism, Epicurus espoused a philosophy
of personal contentment to be achieved through moderation in
all things.? In arguing that death does no harm, he aimed to com-
fort his followers so that they would enjoy life without fearing
death. But we—and we suspect most readers—strongly resist what
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appears to be an implication of the view that death is not harmful:
namely, that there is nothing wrong per se with killing another
sentient being (human or nonhuman). Let us consider why we
properly resist that implication.

To begin, even if we were to concede, for argument’s sake, that
killing a sentient being does not itself harm that being, such killing
generally still leaves behind others to suffer his loss. Human beings
are social and interdependent. So are many nonhuman animals,
including the ones whom humans use in animal agriculture. Even
when raised in atrocious conditions, such animals remain social
beings who give evidence of their emotional connections to one
another and of the pain they experience when separated from one
another, by death or otherwise.?

We do not wish to rest the response to the Epicurean argument
entirely on the social nature of sentient beings, however. After all,
if one really thought that the only harm in death is to survivors,
then one might draw the perverse conclusion that it is better to
slaughter all members of a family or social group than to leave
behind any survivors. Accordingly, in responding to the Epicurean
argument, we think it is necessary to explain how death harms not
just those who are left behind but the very being who dies as well.

One potentially promising avenue distinguishes between the
condition of being dead—which, in the Epicurean view cannot by
definition harm the person who was formerly alive—and the pro-
cess of being killed. Here, too, the Epicurean perspective is defen-
sible in theory: It is possible to imagine killings that cause neither
physical pain in their execution nor anxiety in their anticipation.
The sudden and instantaneous vaporization of the Earth would
be a dramatic example, but we can give a more mundane one: A
person or animal unwittingly ingests a poison that causes him to
fall asleep and then expire peacefully.

In reality, however, killing another being typically causes that
being to suffer. That is almost always true of the animals killed
for food, even when their slaughter satisfies the minimal legal
requirements of humaneness.* Many people might imagine that
“humane slaughter” is something akin to euthanasia for a beloved
ailing pet, but the economic imperative to keep the slaughter line
moving quickly, coupled with prohibitions on marketing meat



Death Versus Suffering 99

contaminated by barbiturates and other drugs that might be used
to make an animal comfortable in dying, ensure that the process
of slaughter itself is far from painless.

But suppose it were painless. Still, we would strongly resist
the implication that death would then be harmless to the sentient
being killed. Perhaps this is just one of our settled convictions for
which no further reasons can be or need be given, but we think
that murdering another person—even if the victim lives alone,
has no friends or relatives, and dies painlessly and completely
unexpectedly—harms that person. The most straightforward
explanation why also seems like the most persuasive one: Killing
someone, whether that someone is a human or another sentient
animal, harms that someone by depriving him of something that
was his—namely, his life.

Put differently, the Epicurean argument purports to show that
death is not a bad state for one to be in because there is no one
who is in that state, as death is a state of nonbeing, not a bad state
of being. However, the Epicurean argument does not show that
the deprivation of life is harmless.

What grounds the moral intuition that we should not kill peo-
ple? Simply that people have lives that belong to them. And just
as the Epicurean argument applies equally to humans and to non-
humans, so does this response. Sentient animals’ lives belong to
them. Just as humans do, likewise nonhuman animals experience
their own lives.’

THE (IR)RELEVANCE OF A “LIFE PLAN”

Some philosophers who have expressed sympathy for this sort of
response to the Epicurean view nonetheless resist the conclusion
that all sentient beings own their own lives because they doubt
that all sentient beings experience their lives as lives, rather than
as a series of unconnected sensations. As one would expect, oppo-
nents of animal rights express this view in the hopes of distinguish-
ing between humans and most or all other animals.

More surprisingly, even champions of animals’ well-being
have sometimes expressed a version of this idea. For example,
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Tom Regan argues that the moral entitlement to continue living
extends to beings who are the “subject of a life,” a term he uses
to encompass most but not quite all sentient beings.® Stranger
still, Peter Singer has argued for humane slaughter of farmed ani-
mals instead of arguing for the abolition of animal agriculture
because he believes that killing animals painlessly inflicts no harm
on them.” Singer contends that humans (and perhaps some of the
other “higher” animals, such as great apes and dolphins) have
life plans that include preferences regarding the distant future,
while “lower” animals do not. He says it is wrong to frustrate the
“higher” animals’ life plans (by killing them and thus cutting short
their plans), but it is not immoral to kill those who lack the capac-
ity to form such long-term plans.

Within the group of thinkers who endorse the idea that only
continuity over time justifies a right to life, the difference between
opponents and supporters of animals’ right to live depends in part
on a factual question: To what extent do various animals in fact
experience their lives as continuing over time rather than living
simply “in the moment”? There is also a theoretical disagreement
over just what sort of experiences and capacities ought to count
as establishing continued existence. We briefly consider these dis-
agreements together.

Some of the more ambitious opponents of animal rights have
articulated stringent criteria for establishing that members of a
particular species of animal conceive of themselves as persisting
over time, asking, for example, whether members of the species
keep diaries.® We find these to be transparent efforts to select cri-
teria simply for the purpose of distinguishing humans from other
animals—and they do not even work for that purpose. After all,
most humans do not keep diaries, and it is not clear why belong-
ing to a species that includes some members who do keep dia-
ries entitles one who does not keep a diary to the privileges that
supposedly go with diary keeping—other than the very prejudice
against members of unfavored species—which the resort to objec-
tive criteria is supposed to justify, not simply assume.

In any event, we need not question the good faith of the thinkers
who espouse life planning as a criterion for an interest in avoiding
death because the argument fails on its own terms. Why should
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moral entitlements flow from keeping a diary or making a life
plan—much less from having the capacity for such activities or,
while lacking the capacity as an individual, belonging to a spe-
cies whose members generally do have the capacity, which some
of them exercise? Pointing to such activities does not appear to
respond to the Epicurean challenge. Certainly Epicurus himself did
not think so. The lineage of arguments about the value of a life
plan can be traced back to Aristotle, who was already in his forties
and a renowned philosopher when Epicurus was born.” Undoubt-
edly familiar with the Aristotelian claim that a life well lived fol-
lows a plan, Epicurus evidently did not regard that claim as pre-
empting his own argument that death does no harm.

Did Epicurus have good reason to think that beings who formu-
late life plans are as unharmed by death as those who do not? It
would appear so. Suppose someone formulates and begins to live
out his life plan but then dies suddenly and painlessly. He will not
actually experience frustration of his life plan, so on the Epicurean
logic, death for him is no worse than it is for a human who lived
day to day, or for a “lower” animal who was incapable of formu-
lating a life plan.

To be sure, such activities as diary keeping and life planning
could provide evidence that a being continues across time, but
even then they are hardly necessary to establish continuity of the
self. Animals of the sort that humans exploit and kill, as well as
their wild cousins, typically manifest behaviors that, taken at face
value, pretty clearly indicate an internal sense of continuity over
time: They act excited in anticipation of a meal or agitated in
anticipation of an unpleasant experience; they express joy upon
reuniting with kin and companions; and they undertake tasks that
will bring them rewards only in the future (as when birds fashion
sticks as special-purpose tools for obtaining a meal or when squir-
rels who have buried acorns for later use dig them up if a potential
competitor witnessed the burial). Whereas animal behavioralists
might, in the past, have dismissed some of these observations as
“anthropomorphizing” and described the underlying behaviors as
merely instinctual, scientists have increasingly come to recognize
that the best explanation for animals’ behaving in ways similar
to how humans behave relative to their future selves is that the
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animals are experiencing the world and themselves in much the
same way that humans do.!® And given our shared evolutionary
history, Occam’s razor suggests that, absent some better explana-
tion, animal behavior that appears future-oriented in some of the
same ways as human behavior does probably is future-oriented.

To be sure, one can never know exactly what it is like to expe-
rience the world as a member of another species experiences it.!!
But then one can never know exactly what it is like to experience
the world as a different member of one’s own species. Each of us
is ultimately trapped in his or her own perspective.

IDENTITY OVER TIME

Indeed, no one can even be sure that he himself persists as a con-
tinuing being over time. English philosopher John Locke’s influ-
ential 1690 Essay Concerning Human Understanding argued that
memory establishes continuity over time, but memory looks like a
problematic criterion in both directions.!? False memories occur,
and the philosophy of personal identity literature is riddled with
science-fiction stories of the implantation of one person’s memo-
ries in the mind of another.”® Thus, memory is not a sufficient
condition for identity over time.

Nor does memory work well as a necessary condition for iden-
tity over time. A person with amnesia might still be said to be the
same person that she was before the amnesia struck even though
she can no longer remember events that occurred during the prior
period. Or consider a person suffering temporary amnesia. On the
Lockean criterion, she is person X before the amnesia, then a dif-
ferent person Y when she has amnesia, and then X again when she
recovers her memory, which seems quite counterintuitive.

Moreover, even without any failure of memory, it is unclear
why the memory of past experiences makes the rememberer the
same person as the person who had those experiences. Scottish
philosopher David Hume, writing in the first half of the eighteenth
century, described the notion of a continuing self as a kind of illu-
sion that our minds create to make better sense of the world.™
Hume wondered whether our lived experience might really be
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closer to the “living in the moment” that contemporary opponents
of animal rights claim is the lot of most nonhumans.*

In expressing doubts about the continuity of the self over time,
Hume echoed a very old set of concerns. We can find similar ideas
in the fragmentary records of the thought of the pre-Socratic phi-
losopher Heraclitus of Ephesus, whose aphorism one can never
step in the same river twice has been understood by some as a
metaphor for constant change of living beings, not just bodies of
water.'® Likewise, Buddhists have attributed to the Buddha (who
was roughly a contemporary of Heraclitus) the notion that all
things, including ourselves and our consciousness from moment to
moment, are impermanent (or gnicca in ancient Pali).!”

Consider a famous example in the philosophical literature con-
cerning the puzzle of identity over time—addressed in one form or
another by Plutarch, Aristotle, John Locke, and Thomas Hobbes
(as well as by contemporary philosophers): the so-called Ship of
Theseus problem. The basic problem contemplates a ship consist-
ing of wooden planks that, over time, wear out and are replaced
one by one. Eventually, all of the planks are replaced. Is the result-
ing ship the same ship as the original one? If not, at what point did
its identity change? Would the answer change if (as first suggested
by Hobbes) the worn-out planks had been saved and were reas-
sembled?'® Examples like this one reveal that our everyday notions
of identity over time—even for simple objects like wooden boats—
may not withstand critical scrutiny.

Nonetheless, we do not mean to endorse the skeptical view of
identity. With the philosopher John Perry, we worry that “[t]o
deny the reality or importance of identity,” as the Heraclitian/
Buddhist/Humean view appears to do, “seems self-defeating at
best, psychotic at worst.”'” The question whether a ship with
all of its planks replaced is the same ship as it was before the
planks wore out feels like a semantic question: The answer ulti-
mately depends on what we mean by “same.” But the question
whether the person who will move to Tokyo in three years is you
or merely some future person connected to you through memory,
physical continuity, and so forth, feels like a question to which
the answer expresses a truth about the world as it is. Either that
future person really is you, in which case you have special reason
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to worry about what befalls him, or it is somebody else, in which
case you may have altruistic reasons to care about him but no
personal reasons.?’

The puzzling cases that expose the fuzziness of identity over
time are so challenging in part because the stakes are so high. If
our continuity over time really is no more than an illusion, then
nearly everything we do, including but not limited to our moral
decisions, is built upon a lie. When we punish John Doe for mur-
der, we necessarily and inevitably punish the wrong person, for
the murderer by hypothesis no longer exists. This seems intuitively
wrong, and yet no account of personal identity we have encoun-
tered appears fully up to the task of refuting the skeptical view of
Heraclitus, Buddha, and Hume.

Still, life goes on. Thus, rather than attempt to referee a millennia-
old debate about the nature of the self, we would leave the puzzles
over personal identity more or less where we left the puzzles over
the Epicurean view of death that sent us down this road in the
first place. Earlier we said that if Epicurus is right that death is no
harm, then by the terms of his argument that is true for humans
no less than for nonhuman sentient beings. Here we add that if the
Heraclitian/Buddhist/Humean skeptics are right that continuity of
existence is an illusion, then it is also, by the respective terms of
their argument, an illusion for humans no less than for nonhuman
sentient beings. Or perhaps, as Perry suggests, the “watered-down
vulgar sense of identity” that we all use in our everyday lives is suf-
ficient; but here too this conception would be sufficient for sentient
nonhumans no less than for humans.

Within that commonsensical framework, it is nearly impossible
to imagine sentience—a subjective perspective—that exists only in
a moment rather than across some substantial increment of time.
Maybe a dog chasing a ball does not think about a distant-future
winter, but he certainly envisions the near-future moment when
he will catch the ball. And just that small extension forward into
time is all that is necessary to escape the radically skeptical view of
identity. If we can trust our common sense to tell us that it harms a
person to kill him—notwithstanding the fact that we lack a philo-
sophically airtight reply to the skeptical view of personal identity
espoused by Heraclitus, Buddha, and Hume—then we can equally
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trust our common sense to tell us that it harms a cow, a sow, or a

hen to kill her.

EPICURUS IN THE OTHER DIRECTION:
DEAD VERSUS NOT YET BORN

Earlier we said that the following is the best response to the Epicu-
rean implication that the unexpected, instantaneous, and painless
killing of a being does that being no harm: Such a killing nonethe-
less deprives that being of future life. But who exactly, the Epicu-
rean might fairly ask in response, is being deprived of life by being
killed? Not the dead person because that person does not exist
anymore. And not the person when he was alive because when he
was alive he had not yet been deprived of anything. So perhaps this
most persuasive answer to Epicureanism is not very persuasive at
all. Indeed, it is arguably not even an answer, much less a persua-
sive one.

In order to make more sense of the response we have proposed,
one must suppose that a current being stands in a certain sort of
relationship to his future self, such that preventing that future self
from existing wrongs the current being. In the discussion thus far,
we were comfortable to leave the matter there because it seemed to
us that, whatever sort of relationship between a present self and a
future self suffices to make the future self the same self as the cur-
rent self, that relationship is roughly equivalent for humans and
most nonhuman animals. Thus, our answer either works or it does
not, but it stands or falls equally for humans and for other animals.

We cannot simply leave matters ambiguous on this point, how-
ever, because how we specify the kind of relationship that estab-
lishes continuity of the self over time may have ramifications for
how we think about abortion. In particular, if we imagine that
killing living person PO at time 0 harms P0 because PO would have
been the same person as Pr at later time 1, but for the killing,
then what grounds do we have for saying that aborting presentient
Fetus FO at time 0 does not harm Fo0, which, but for the killing,
would have become sentient fetus F1 at time 1 and eventually sen-
tient person P2 at time 2?
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We might think that the answer is simple: If Fetus Fs is sen-
tient at time 0, then yes, of course aborting Fs harms Fs in exactly
this way. Pursuant to the sorts of considerations we addressed in
chapters 2 and 3, a pregnant woman may have sufficient reason to
inflict that harm on Fs, but with respect to the question of harm,
the sentient fetus stands in the same relationship to his future self
as an already-born person (or other sentient being) stands in rela-
tionship to her future self. Meanwhile, the abortion of a presen-
tient fetus Fps does not harm Fps even though it prevents Fps from
becoming the sentient person that he would otherwise become
because Fps is not the sort of entity that is capable of having inter-
ests and thus not the sort of entity that is capable of being harmed.
In short, current sentience is a necessary condition for having an
interest in continued sentience.

But is it really? What about killing a person in a coma from
which she is likely to recover? Assuming we sufficiently overcome
the Epicurean objection to be able to say that the sudden, instan-
taneous, and painless killing of a conscious person harms that per-
son by shortening his life, do we not also want to say that killing
an unconscious person harms that person by shortening her life?
To be sure, people in comas sometimes remember what transpired
around them once they “wake up,” suggesting that they were
never fully unconscious, so we might be tempted to say that the
person in the coma is sentient even during the coma.?' But we can
choose a different example.

In 1999 Swedish radiologist Anna Bagenholm fell into icy water
while skiing in Norway. When rescuers found Bagenholm fully sub-
merged in the icy water over an hour later, her blood had stopped
circulating and she was, by all appearances, dead. Her brain and
all of her organ systems were frozen. Nonetheless, by administer-
ing CPR and then slowly thawing Bagenholm, a team of over one
hundred doctors working for nine hours brought her back to life.
Eventually she made a nearly complete recovery.?? Her story, while
unusual, is hardly unique. Cases like hers form the basis both for
promising new medical treatments for patients who appear to be
dead and for (essentially religious) claims about life after death.??

Let us put aside the medical and religious implications of Bagen-
holm’s story. What does it tell us about the relationship between
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sentience and interests? To answer that question we will treat her
case as a kind of thought experiment in which the actual facts are
less important than the moral intuitions they provoke. We thus
assume that Bigenholm was not sentient—that is, that she was
completely unconscious—for some period of time while she was
frozen. Would failure to revive her have caused her no harm? If
s0, the reason would have to be because, after Baigenholm froze
but before she was unfrozen, “she” did not exist. She was then
something, not someone, and things lack interests.

We cannot speak for all readers, but our own fairly strong intu-
ition is the opposite: We think that Bigenholm continued to have
interests even while she was frozen. Put differently: during that
period, she was an unconscious someone but still someone. In
what way, however, was she different from a presentient fetus?
The only possible answer is that, although Bigenholm was not
sentient while frozen, she had been sentient, and she retained the
capacity to become sentient again under the right conditions. So if
a frozen or comatose nonsentient person has an interest in being
revived but a presentient fetus does not, it must be because past-
but-revivable sentience makes someone a someone with an interest
in continued existence, but a (non)being that has not ever been
sentient is still only something, even if it could develop into some-
one in a relatively short time in a properly supportive environment.

Does that description jibe with our moral (and other) intuitions?
We confess to some genuine confusion because we lack experience
with revivable frozen people, so we are not sure we can trust our
reactions to a case like Biagenholm’s. Asking whether presentient
fetuses have interests by interrogating our intuitions about frozen-
but-revivable people is a bit like asking the questions Judith Jarvis
Thomson posed about violinists and “people-seeds,” discussed in
the preceding chapter: It feels like an analogy going in the wrong
direction, attempting to shed light on a subject about which we
have some grounding for our moral intuitions by imagining bizarre
circumstances about which we lack clear moral intuitions.

Nevertheless, to the extent that we do have intuitions that may
be shared by readers, we think they warrant interrogation. Our
intuitions are as stated earlier: a presentient fetus lacks interests
while a frozen-but-revivable skier has interests; thus, it does not
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harm the presentient fetus to abort it but it does harm the skier to
thaw her in such a way that she can no longer be revived. It also
harms the skier to leave her frozen for sufficiently long that she can
no longer be revived, but that harm may not be attributable to any
actor if it results from an omission rather than an act. As discussed
in chapter 1, the act/omission distinction is vitally important to
many moral questions, and we shall return to it momentarily. For
now, however, we want to ask only whether it is possible to rec-
oncile our intuitions that presentient fetuses lack interests while
frozen-but-revivable skiers have interests.

THE ENDOWMENT EFFECT

These intuitions appear to track a well-known psychological
phenomenon called the “endowment effect,” which is closely
related to “loss aversion.” The basic idea—for which there is a
substantial body of empirical support—is that people value things
that they already have more highly than things that they do not
yet have.”* You will be more upset if you lose $100 than if you
fail to acquire $100.

Part of the endowment effect might be attributable to the
decreasing marginal utility of wealth. If you have only $100, then
losing $100 wipes you out, whereas if you have $100 but fail to
gain another $100, then you still have half of what you might
otherwise have had. But the experiments showing an endowment
effect cannot be explained simply as a consequence of the decreas-
ing marginal utility of money. For example, one leading study gave
people either mugs or candy bars and then asked them whether
they wanted to trade the one they had for the other; regardless of
whether they were originally given (i.e., endowed with) a mug or a
candy bar, subjects were unlikely to want to trade.”

Does the endowment effect successfully reconcile our respec-
tive intuitions about presentient fetuses and frozen skiers? In other
words, can the fact that the presentient fetus has not yet had (i.e.,
been endowed with) subjective experiences while the frozen skier
has had such experiences account for the line we draw between
them? One objection concerns the size of the effect. Some recent
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research casts doubt on the very existence of an endowment effect,
but even if one accepts the body of work showing the effect to
be real, it remains only a relative phenomenon.?® People may
value what they already have more highly than what they hope
to acquire, but they still place some value on what they hope to
acquire. If it hurts more to lose $ 100 than to fail to gain $100, fail-
ing to gain the $100 is still worse than actually gaining the $100.
Likewise, if—in the logic of the endowment effect—it is worse to
die than never to be born, that does not mean that never being
born is harmless.

But who, exactly, is harmed by never being born? It is one
thing to say that a gambler who loses $100 feels worse than
a gambler who, having temporarily won $100, then loses that
$100 but does not feel so bad because it was only “house
money” and therefore conceptualized by the gambler as money
not gained rather than as money lost. The gambler exists as a
being with interests in each case, so we can compare his frame
of mind in the various scenarios. However, the “person” who is
never born has no well-being of which to speak; he is not in a
state of “zero” well-being or some such—he is not in any state
at all.?” It makes no sense to talk about whether a nonexistent-
but-potential person would be better off existing, unless one
has already assumed the conclusion that the nonexistent-but-
potential person is already a being with interests.

Suppose you accept that the endowment effect explains your
intuitive sense that the skier but not the presentient fetus has a
stake in future life. Even so, we need to do more if we are to main-
tain that taking away is also morally worse than not giving. The
endowment effect is a psychological phenomenon, a fact about
how people experience the world. In seeking to reconcile our intu-
itions, however, we are not seeking a psychological explanation;
we are seeking a normatively attractive principle. Although some
pragmatist philosophers and postmodernists deny it, we basically
side with Hume and the rationalist tradition in thinking that one
cannot derive a normative proposition from a descriptive one, an
ought from an is.”® And so, by itself, the endowment effect cannot
tell us that we are justified in thinking that frozen-but-revivable
skiers have interests but presentient fetuses do not.
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And yet the endowment effect does feel normatively relevant,
not just psychologically relevant. In distinguishing between “taking
away” and “not giving,” the endowment effect parallels a vitally
important feature of deontological morality that we discussed at
length in chapter 1: the act/omission distinction. After all, we are
not concerned simply about whether one is better or worse off los-
ing or not gaining various items. Our concern is ultimately about
how moral agents must act upon others. And for that purpose the
endowment effect—or rather, its moral analogue, the act/omission
distinction—is often an all-or-nothing matter.

Absent some compelling justification, it is wrong for A to steal
$100 from B but blameless for A to choose not to bestow a gift of
$100 on B. Indeed, that absolute distinction remains in place even
if the valuations change dramatically so that B would value the
gift more than he values avoiding the loss: A wrongs B by stealing
$1 from B while A acts blamelessly by choosing not to bestow $1
million on B. In the moral domain, taking away is a presumptively
forbidden act, whereas not giving is an innocent omission.

Does the act/omission distinction enable us to explain our con-
flicting intuitions about a presentient fetus and a frozen-but-reviv-
able hiker? Not exactly. As we discussed in chapter 3, abortion is in
some respects an act, not merely an omission. Conversely, poten-
tial rescuers who come across a frozen skier but do not take steps
to revive her have merely failed to take supererogatory actions;
that is, they have engaged in an omission. Thus, one might even
invoke the act/omission distinction to say that our moral intuitions
about the two cases are backward.

However, we would use the act/omission distinction somewhat
differently. A presentient fetus has never been a someone; thus, for
a woman to gestate the presentient fetus past the point of sentience
and then give birth to the resulting infant is, in an important sense,
to bestow a gift. It is an odd sort of gift, to be sure—in that the
giving of the gift of life simultaneously creates the recipient of that
gift. Nonetheless, there remains a palpable sense in which abortion
of a presentient fetus is simply a failure to bestow life rather than
a taking away of life.

Meanwhile, when the frozen skier remains frozen past the point
of revivability or thaws in a way that is inconsistent with her
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revival, we have a corresponding sense that the skier’s life has been
lost. Whether the frozen skier’s death results from an act (such
as incompetent rescue) or an omission (such as indifference by
passersby), the skier has lost something rather than having merely
failed to gain life.

In short, the principle that we have invoked to explain our
pair of intuitions about the presentient fetus and the frozen-but-
revivable skier is a kind of moralized version of the endowment
effect. It is not exactly the endowment effect, which is a psycho-
logical phenomenon rather than a moral proposition. Nor is it
exactly the conventional act/omission distinction that gives moral
content to the otherwise merely psychological phenomenon of the
endowment effect. Nonetheless, the resulting psychological/moral
hybrid that distinguishes between losses and nongains does appear
to do the work necessary to make sense of the pair of intuitions.

Accordingly, and to return—finally—to the problem with which
we began, we can resist the Epicurean claim that death itself harms
no one without having to sacrifice the view that it does no harm to
presentient fetuses to fail to bring them into existence.

CODA 1: EUTHANASIA

Before concluding this chapter, we need to address two loose ends:
euthanasia and laws banning abortion of pain-capable fetuses. In
addressing the Epicurean claim that death does not constitute a
harm to the one who dies, we made three sorts of arguments: First,
we pointed to harms often associated with death, such as suffering
for those left behind and the pain associated with the killing or
dying process, especially when animals are killed for food; second,
we suggested that death is harmful to sentient beings because they
persist over time, so killing them deprives them of their future
lives; and third, we explained that, to the extent that Epicurus
was right, he was equally right about humans and nonhumans.
Indeed, Epicurus made his point specifically about humans, and
yet no one seriously argues on Epicurean grounds that murder of
humans is harmless. Certainly Epicurus himself never said any
such thing.
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Might attitudes about voluntary euthanasia nonetheless dem-
onstrate that people hold views that credit the Epicurean idea of
death for animals but not for humans? Consider the fact that our
society generally treats a human’s decision to euthanize a very sick
companion animal as a laudable act of mercy while most jurisdic-
tions in the United States criminalize physician-assisted suicide.
Does this pair of attitudes suggest that, as a society, we think that
animals have an interest in avoiding suffering but not in continued
living, whereas humans have an interest in continued life?

The short answer is no. For one thing, physician-assisted sui-
cide is legal in four American states: Montana, Oregon, Vermont,
and Washington.”” Moreover, public opinion polls show that
there is substantial, if not quite national majority, support for the
practice.’® At the very least, there is no universal consensus that
physician-assisted suicide is wrong. More directly to the current
point, even though proponents of legal physician-assisted suicide
frequently do argue that the same mercy we extend to our com-
panion animals should be extended to humans seeking death in
similarly trying circumstances, opposition to the practice does
not rest on the species-selective Epicurean claim that death harms
humans but not animals. When opponents of physician-assisted
suicide attempt to distinguish humans from companion and other
animals, they typically rely on other grounds.

What are those grounds? Much of the opposition to physician-
assisted suicide can be traced to the religious view that God alone
may decide when a person’s time on this mortal coil has ended. In
this view physician-assisted suicide is sinful for the same reason
that any suicide is sinful: It arrogates to people a decision that
is not theirs to make. And because, in this view, only humans
have immortal souls, they alone commit a sin in hastening their
own deaths.

We are not now interested in the theological merits of the reli-
gious arguments against physician-assisted suicide, or even in
whether those arguments properly bear on the collective decision
to forbid physician-assisted suicide by law. Instead we would sim-
ply note that the religious argument does not rest on specifically
anti-Epicurean grounds. Persons who have religious grounds to
think that they may euthanize a suffering animal with advanced
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cancer but that they may not end their own lives in similar cir-
cumstances most certainly do not hold these views because they
think that people have continuing lives that belong to them while
other animals live only in the moment, so that death harms people
but not other animals. Quite the contrary, they believe that the
soul, and thus the life, of a human being belongs to God, not that
human being.’' Religious opposition to voluntary euthanasia thus
does not rest on anything like the view that a human owns his own
life but an animal does not have a continuing life.

To be sure, there are other, secular grounds upon which some peo-
ple oppose physician-assisted suicide and euthanasia more broadly.
Some people worry that if physician-assisted suicide is legal, doc-
tors, relatives, and others will exert subtle or not-so-subtle pres-
sure on patients to end their lives. A right to die will thus become
a de facto duty to die, on this view.> Moreover, these opponents
of physician-assisted suicide do not raise the same alarms about
euthanasia for pets—even though pet owners make the judgment
about whether to end a pet’s life for the pet, and often do so under
the very pressures (including financial pressure) that people worry
about with respect to voluntary euthanasia for humans. Does that
juxtaposition of concerns reflect the view that Epicurus was right
about nonhuman animals but wrong about humans?

That supposition seems far-fetched. We think it is much more
likely that people who oppose physician-assisted suicide for
humans but do not oppose euthanasia for pets thereby display
the general tendency of humans to place much greater value on
humans’ lives and well-being than on the lives and well-being of
nonhumans. What would opponents of physician-assisted suicide
say in response to the question of why they (or most, or at least
some of them) nonetheless countenance euthanasia for ailing pets,
notwithstanding the likely greater risk that pet owners make their
euthanasia decisions on the basis of financial and other consider-
ations rather than just their pets’ best interest? We have not con-
ducted the relevant public opinion research, but we strongly sus-
pect they would say something like the following:

Euthanasia for an ailing companion animal is generally a
mercy in exactly the same way that voluntary euthanasia



114 ETHICS

for an ailing human can be a mercy. In the circumstance in
which cost is the decisive factor motivating someone to opt
for euthanasia rather than expensive surgery for a compan-
ion animal, that results in a harm to the animal, just as it is a
harm to a human to pressure her to end her life prematurely,
but because human life is more valuable than nonhuman life,
the risk of pressure cannot be tolerated for humans, even
though it is tolerable for other animals.

We reject the categorical assumption that human life is of greater
value than animal life, but we certainly recognize the fact that
many people make that categorical assumption. Our point here
is that this broad view that humans are superior to animals—
rather than the view that Epicureanism is correct for animals but
not humans—underwrites the inconsistency in attitudes toward
humans and animals held by secular opponents of physician-
assisted suicide.

CODA 2: FETAL PAIN

If attitudes toward physician-assisted suicide and euthanasia for
pets end up shedding no real light on views about the Epicurean
claim, attitudes toward fetal pain turn out to be more relevant—
and in a way that provides surprisingly strong support for our
overall argument.

As we noted in the introduction, a number of states have enacted
statutes forbidding the abortion of fetuses capable of experiencing
pain. These laws forbid abortions after twenty weeks of pregnancy
based on an explicit legislative determination that from this point
forward a fetus can experience pain.’ Although we explained in
the introduction that the most passionate members of the pro-life
movement do not regard sentience as a crucial marker in fetal
development, we nonetheless think that these laws say something
very significant about what the broader public thinks. They reflect
a view that fetal sentience marks a critical boundary in pregnancy.

To be sure, we disagree with the policy judgment that underlies
laws banning abortion of pain-capable fetuses. As we explained
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in prior chapters, we believe that abortion of a pain-capable (i.e.,
sentient) fetus harms that fetus, and that, therefore, a pregnant
woman generally ought not to choose to abort a sentient fetus
absent some very good justification; however, the law need not
and should not command people to satisfy all of their moral obli-
gations, especially not when doing so places duties of affirmative
assistance uniquely on pregnant women. Thus, there are abortions
of sentient fetuses that we would regard as immoral but that we
would nonetheless wish to see remain legally permissible.

Nonetheless, we regard the enactment of laws banning abor-
tions of pain-capable fetuses as highly significant for two reasons.
First, it shows the salience of the sentience line in the eyes of the
public. And second, it aligns sentience with interests generally. The
relevant laws typically say that once a fetus is capable of experi-
encing pain, the fetus is entitled not only to be protected against
pain—in the way that a law requiring the use of anesthesia for
abortion of pain-capable fetuses would—but that the pain-capable
fetus is entitled to live.*

In short, laws banning abortion of pain-capable fetuses rest on
the very proposition that we have invoked against the Epicurean
claim: Sentience—the ability to have subjective experiences—
grounds an interest in continued existence; it does more than
merely ground an interest in avoiding suffering.






PART I

MOVEMENTS

Thus far, our discussion of abortion and animal rights has focused
on arguments. We asked questions about the moral obligations
people have to unborn humans and to born nonhuman animals,
and about the extent to which those obligations should be given
the force of law.

Arguments can play a crucial role in bringing about social
and political change. For example, the growing support among
Americans for legal recognition of same-sex marriages over the
last decade resulted in substantial part from the evaluation of
arguments. Prominent court cases, state referenda, and legislative
battles put the question of same-sex marriage on the public agenda
and, at that point, many people came to understand the weak-
ness of the reasons for forbidding gay and lesbian couples from
marrying. People who formerly opposed same-sex marriage scruti-
nized the contention that it would somehow undermine traditional
opposite-sex marriage, and they found that there was nothing to
the claim.

But it would be a mistake to conclude that arguments alone
shifted attitudes. The campaign for same-sex marriage and the
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broader struggle against homophobia succeeded (to the extent that
they have) because of interactions between movement activists and
ordinary citizens. Thousands of lesbian, gay, bisexual, transgen-
der, and questioning individuals and couples “came out,” thus
putting sympathetic, familiar faces on the movement. Meanwhile,
strategically minded activists (on both sides of the issue) chose bat-
tles that they thought they could win or battles that, even if lost,
would serve the larger cause. One can make similar observations
about movements to secure the rights of racial minorities, women,
the disabled, and others.

In short, arguments matter, but they only operate in a context—
what political scientist Sidney Tarrow and the late sociologist
Charles Tilly aptly labeled the “political opportunity structure.”!
For an argument to succeed in changing hearts and minds, move-
ment activists must successfully appeal to the broader public in
light of the possibilities open to them. There is a critical place in
any movement for arguments, but there is an equally critical place
for considerations of strategy and tactics.

The three chapters in this part of the book consider common
strategic and tactical questions faced by the pro-life and pro-animal
movements. Chapter 5§ looks at broad strategic issues. It explores
efforts by pro-life and pro-animal activists to secure reforms that
not only fall short of the movements’ respective long-range goals
but that are in some fundamental sense inconsistent with those
goals. For example, the pro-life campaign against “partial-birth”
abortion could be taken to imply that the named method of abor-
tion is somehow worse than other methods of abortion, and that
therefore other abortions are morally preferable or even accept-
able. Likewise, animal welfare campaigns for larger cages for egg-
laying hens or for bans on gestation crates for sows could be taken
to imply that there is nothing wrong with consuming eggs or pork
produced using the allegedly more “humane” methods.

Chapters 6 and 7 address tactical questions. In chapter 6 we
consider the use of images by both movements. Do displays of
mangled aborted fetuses and suffering animals at feedlots, auc-
tions, and slaughterhouses yield converts? Or do they simply
evoke a temporary disgust response? And are there hidden costs
to such displays?
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Chapter 7 discusses violence. The pro-life and pro-animal move-
ments each have violent wings. We unequivocally reject violence
both on principle and because we think it is often likely to be
counterproductive—especially for justice movements.> Nonethe-
less, understanding the reasons why some people in each move-
ment turn to violence sheds light on the nature of the movements.

Just as we foreswore any effort to provide a comprehensive
account of the arguments for and against animal rights and fetal
rights in the first part of this book, so the chapters in this sec-
ond part do not aim to provide anything like a full history of the
animal rights and pro-life movements or their respective counter-
movements. Instead, by looking at some of the similar strategic
and tactical choices faced by pro-life and pro-animal activists, we
uncover important tensions within each of the movements. In the
end, we conclude that strategic and tactical questions cannot be
cleanly separated from questions of principle.
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Strategy

Activists in many areas frequently face a strategic choice: Should
they seek ameliorative reforms that fall short of their ultimate goal
or should they “go for broke” by adopting an “all-or-nothing”
position? The question has at least two dimensions, one principled
and the other pragmatic. The question of principle is whether sup-
port for ameliorative reform measures will implicate the activists
in the very practices they aim to eradicate. The pragmatic question
is whether reforms that fall significantly short of the movement’s
ultimate aims will be counterproductive because they will signal
to the public that, as reformed but not eradicated, the challenged
practices are acceptable, or whether they will nonetheless move
society closer to those ultimate aims.

The questions of principle and practicality may intertwine. Con-
sider a famous, albeit almost certainly apocryphal, example. The
Russian revolutionary communist Leon Trotsky supposedly never
tipped waiters because he feared that doing so would ease their plight
just enough to delay or wholly prevent the revolution of the work-
ing class. If this story is true, Trotsky may have been right. German
chancellor Otto von Bismarck’s policy of deliberate co-optation
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of some of the left’s policy agenda played a key role in sapping the
strength of more radical movements.! American president Franklin
Delano Roosevelt’s New Deal reforms had the same effect, which is
why some people say that Roosevelt “saved capitalism from itself”
by reforming it just enough to stave off true revolution.?

Should Bismarck and Roosevelt therefore be celebrated as heroes
or condemned as villains? Should Trotsky’s alleged ill-treatment
of particular waiters be celebrated as revolutionary discipline or
reviled as callous calculation? We do not think it is possible to
answer such questions without engaging the facts and values in
play. Today we know that every large-scale attempt to imple-
ment communism failed, bringing death and misery to millions of
people. Accordingly, it is easy to condemn the Trotskyite approach
both as callous to individuals and as serving a terribly misguided
long-term goal. But in Bismarck’s time (although perhaps not as
late as in Roosevelt’s time) it was possible for a person of good
faith to believe that the projected benefits of a communist revo-
lution outweighed the costs of temporarily making some people
worse off. We and our readers likely find it easy to condemn
Trotsky’s the-worse-the-better approach, but we might not be so
quick to condemn a similar attitude in different circumstances.

Consider the case of Christian slavery in the antebellum United
States. People may associate the phrase “Christian slavery” with
the efforts of white southerners to justify slavery using Biblical
passages—for example, by reference to the “curse of Ham.”? How-
ever, alongside Christian apologists for slavery there existed before
and even during the Civil War a smaller but apparently sincere
group of Christian clergy who sought to reform slavery to make
it more humane.* Were abolitionists wrong to distance themselves
from the efforts of the advocates of Christian slavery on principled
grounds? If one could somehow show that the Christian slavery
movement served as a kind of gateway to abolition, would that
mean that abolitionists ought to have cooperated with the Chris-
tian slavery movement in order to chip away at slavery’s founda-
tion? And even if it is possible to make such a judgment after the
fact, could one ever confidently predict the aggregate impact of
ameliorative reforms in advance? Will they set the stage for, or will
they instead preempt, more substantial revolution?
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In looking at just these two sets of examples, we see a com-
plicated mix of empirical and normative issues. Will the pursuit
of radical change end up simply making modest ameliorative
reform look more palatable by contrast—what sociologist Her-
bert Haynes dubbed the “radical flank effect”?’ Conversely, what
will efforts to achieve piecemeal reform do to efforts for more far-
reaching change? Will they pave the way for such change? Delay
it? For how long? By how much? Are the piecemeal reforms worth
pursuing in any event? How much better, if better at all, would the
postrevolutionary world be than the modestly reformed world?
And so on. The questions of principle and of strategy governing
the choice between reform and revolution cannot be addressed in
the abstract.

That said, we do think that we can gain meaningful insights by
comparing movements because all movements face the potential
tradeoff between principle and pragmatism, between short-term
and long-term goals, and between reform and revolution. More-
over, comparisons of movement strategies can elucidate move-
ment goals because the mix of strategies adopted by any particular
movement may say as much about that movement’s ultimate aims
as it does about the means for achieving those aims. In turning our
attention to how the animal rights and pro-life movements have
approached the question of reform versus revolution, we hope to
shed further light on the nature of each movement.

WHAT IS EACH MOVEMENT?

In assessing the strategic choices of a movement, we need some
account of what the movement is. But how do we know who
counts as part of a movement or what the movement’s position
is? Someone who supports (or opposes) the movement for ani-
mal rights, abortion rights, fetal rights, gay rights, environmen-
tal justice, an individual right to bear arms, or any of countless
other causes might donate money to one or more official groups,
but she might not. She might attend rallies frequently, occasion-
ally, or not at all. She might attach bumper stickers to her car,
write letters to her representative in Congress, or repost articles
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on Facebook and Twitter—or she might not. She will likely agree
with other people who self-identify as supporting or opposing the
particular cause on most issues but disagree with some of those
people on other issues. Although particular organizations associ-
ated with a movement typically formulate official policy positions,
movements as such do not issue policy statements or membership
cards. A movement is a collection of organizations and somewhat
likeminded individuals acting somewhat in concert. Its boundaries
can be vague and fluid. Accordingly, any statement about the ends
that a movement seeks or the means that it uses to pursue those
ends necessarily oversimplifies. Movements, by their very nature,
are diverse and dynamic.

Nonetheless, we can often make sufficiently general statements
about particular movements to allow us to identify the move-
ment, at least in relation to its chief antagonists, for a specific
period. For example, in the United States in the last two and a half
decades, political activists seeking broader legal recognition for
same-sex marriage could be readily understood as part of the les-
bian, gay, bisexual, transgender, and questioning (LGBTQ) rights
movement—even though there were also some people in that same
movement who opposed devoting resources to fighting for expan-
sion of an institution (marriage) that they regarded as fundamen-
tally repressive (or at least “heteronormative”).® That point of
disagreement occurred within the broader LGBTQ rights move-
ment. By contrast, socially conservative political activists who
campaigned to retain marriage as a strictly opposite-sex institution
on the ground that they considered homosexuality to be immoral
could not fairly have been regarded as part of the LGBTQ rights
movement in any way.

Likewise, with respect to animal rights and abortion, we can
distinguish debates within each movement from public debates
between each movement and its adversaries. But with respect to
both the animal rights movement and the pro-life movement, the
task is complicated by the fact that many people who are best
understood as standing outside of the movement hold views that
are in some respects sympathetic to the movement’s goals. At the
risk of providing merely stipulative definitions, we would distin-
guish each movement from its sometimes-fellow travelers in order
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to bring analytical clarity to our coming discussion of the strategic
choice between reform and revolution.

We begin with the animal rights movement. Many people who
say (and no doubt believe) that they “love” animals or that they
wish to act “humanely” toward animals also regularly consume—
and may not see anything fundamentally wrong with consum-
ing—products made through the suffering and death of animals.
They may frequently buy “cage free eggs,” “free-range beef,” and
other animal products that suggest that the animals who gave rise
to these products led good lives. Such people also may support
laws restricting what are regarded as some of the worst practices
within animal agriculture—such as California’s Proposition 2, a
2008 ballot initiative that, beginning in 2015, set minimum cage
space requirements for veal calves, egg-laying hens, and gestat-
ing sows in California. While 63 percent of California voters sup-
ported Proposition 2, it would be inaccurate to classify any but a
small fraction of them as part of the animal rights movement. If
these people should count as part of a movement involving ani-
mals at all, it would be the animal welfare movement rather than
the animal rights movement.

“Pure” animal welfarists believe that human beings should try
to reduce the suffering of the animals we use but that there is noth-
ing morally objectionable in itself about using animals for our own
ends. The best-known American organizations aiming to prevent
or remedy gratuitous cruelty to animals—such as the American
Society for the Prevention of Cruelty to Animals (ASPCA) and the
Humane Society of the United States (HSUS)—are welfarist. They
focus much of their attention on protecting companion animals
(mostly dogs and cats) while addressing what they regard as abuses
within industries that use animals as sources of food and fiber. By
contrast with animal rights activists and organizations, welfarists
do not necessarily see animal agriculture or animal exploitation
more generally as inherently problematic.

Should someone who cares about the plight of animals donate
money to or otherwise work with welfarist organizations like the
ASPCA or the HSUS? If he shares the welfarist orientation—that
is, if his ultimate goal is a world of somewhat reformed animal
exploitation—then yes, doing so would be perfectly logical. But
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suppose instead that you agree with us that nearly all animal use
is unjustified. Suppose, in other words, that you take what Gary
Francione has dubbed the “abolitionist” approach.” In your own
life, you avoid purchasing animal products and, as an activist,
your aim is a vegan world. Should you nonetheless partner with,
work for, or otherwise support welfarist organizations or welfarist
campaigns like California’s Proposition 2 as a means of gradually
working toward abolition and ameliorating suffering in the mean-
time? Or should you distance yourself from welfarist organizations
and campaigns? We consider this issue momentarily, but first we
draw a similar distinction with respect to the pro-life movement.
Many Americans are ambivalent about abortion. They regard
early abortions as morally permissible, or at least as less morally
problematic than late abortions. They think that some reasons
for abortion are better than others. They may sympathize with a
woman who chooses to terminate a pregnancy resulting from rape
or a woman who aborts a fetus who would otherwise grow into a
child who would have a severe disability, but they have less sym-
pathy for a woman who chooses abortion because of economic
constraints on her ability to raise a child. They may also think that
a minor lacks sufficiently developed judgment to make a decision
to have an abortion without first consulting with her parents.
People who hold mixed views about abortion are roughly analo-
gous to animal welfarists. Such “abortion welfarists” may support
laws banning abortion on “pain-capable” fetuses and “partial-
birth” abortion, laws imposing waiting periods on women seeking
abortion, and laws requiring that minors consult with one or both
parents before having an abortion. We put the term “abortion
welfarists” in quotation marks because we recognize that some
half measures regarding abortion are designed not to promote the
welfare of particular fetuses slated for abortion but to forbid some,
but not all, abortions. People who support such abortion restric-
tions may be analogized to supporters of the Nonhuman Rights
Project, an organization that litigates to end the exploitation of
some sentient animals—such as great apes, dolphins, and orcas—
but not others—such as pigs, cows, and chickens.® Nonetheless,
for ease of comparison, we will refer to supporters of pro-life half
measures as abortion welfarists. Such persons support measures



126 MOVEMENTS

falling short of abortion bans because they think that abortion
should be regulated so that women have abortions only under
the right circumstances; their support does not necessarily reflect
opposition to all abortion.

Now suppose that you are staunchly pro-life in the following
sense: You believe that human life begins at conception, that all
or nearly all abortions (including via contraceptives that work as
abortifacients) are immoral, and that the law ought to forbid all
abortion (except perhaps those truly necessary to save a pregnant
woman’s life). Should you nonetheless cooperate with or promote
abortion “welfarist” campaigns to regulate or restrict some but
not all abortions on the ground that these campaigns will bring
our society closer to the day when we ban all abortions and that,
in the meantime, they may prevent some abortions? Or should you
distance yourself from such campaigns?

The questions we have raised with respect to the relation
between long-term goals and short-term tactics for the animal
rights and pro-life movements clearly parallel each other. How-
ever, the answers may differ. Accordingly, we must consider not
only the general dimensions of the reform-versus-revolution ques-
tion but also how the relevant considerations operate in their
respective contexts.

THE ACTIVIST'S DILEMMA

People who hold strong views are more likely to be activists than
people who support a cause more weakly. But weak supporters
broaden the base of an organization and may provide crucial finan-
cial support. Consequently, one finds that the people who actually
work for merely reform-oriented organizations may themselves
be committed to more far-reaching change than the organizations
formally espouse.

The foregoing dynamic (which sociologist James Jasper calls
the “extension dilemma”)’ affects how outsiders perceive reform-
ist organizations. People working for or otherwise supporting the
animal agriculture industry may suspect that abolitionists are using
the welfarist organizations as a Trojan horse—as when Humane-
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Watch, an industry-backed entity, collects abolitionist quotations
from current HSUS president Wayne Pacelle and others from their
prewelfarist days.! In doing so, the self-styled watchdogs aim to
expose the supposed hidden abolitionist agenda of officially wel-
farist officials and organizations.

Meanwhile, some abolitionists worry about the opposite prob-
lem. They might be pleased to discover that welfarist officials
and organizations were secretly implementing a plan to achieve
abolition, but they see little evidence of that. These abolitionists
say that the need to raise money from the general public and the
constant imperative to achieve what look like legislative victories
ensure that abolitionists who go to work for welfarist campaigns
eventually become co-opted by the organizations and their imper-
atives.!! Moreover, the welfarist organizations themselves become
co-opted by the animal-using industries that they seek to reform
but not abolish as they end up cooperating with those industries.'?
In this view, Pacelle changed his tune when he went to work for
HSUS because his views actually changed when he became answer-
able to a welfarist constituency; he did not simply alter his rhetoric
to deceive the public.

We think it is unfruitful to speculate about whether abolitionists
who work within welfarist organizations co-opt the organizations,
vice versa, or something in between. Instead we are interested in
looking at the issue from the perspective of a good-faith activist.
Suppose an animal rights activist wants to further the cause. He
could try to start his own abolitionist organization or join an exist-
ing one, or he could make a career in some other field and devote
his spare time to promoting abolitionism. But what if he wants
to work full-time on behalf of animals? The largest pro-animal
organizations are welfarist in their orientation, and even the major
organizations that may promote veganism to some degree—like
Vegan Outreach, Mercy for Animals, and People for the Ethical
Treatment of Animals (PETA)—also devote much of their energy
and resources to sponsoring and participating in welfarist cam-
paigns. Should our hypothetical abolitionist accept a job working
for a welfarist organization?

A debate between two prominent animal rights activists at
the 2013 Animal Rights Conference in Washington, D.C., nicely
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captured the competing considerations.'* Both Bruce Friedrich and
Gary Francione are vegans who oppose virtually all use of animals
as resources for humans. Friedrich is currently the senior director
for strategic initiatives at Farm Sanctuary, and he formerly held a
senior position at PETA. Francione is a law professor at Rutgers
University, an author of many books and articles on animal rights,
and an activist. During their debate (and in other venues), each did
an excellent job of explaining his respective position.

Friedrich’s argument has two central pieces. First, he contends
that the best should not be the enemy of the good. Thus, even as he
acknowledges that laying hens raised under the conditions man-
dated by Proposition 2 in California will still suffer terribly, he
argues that it is better for those particular hens to be treated a little
bit better than for them to be subject to the even greater suffering
that they would endure without the mandated reform.

Second, Friedrich argues that piecemeal welfarist reforms serve
a consciousness-raising function. People who find themselves sup-
porting better conditions for hens or for gestating pigs will come
to see themselves as concerned about the well-being of animals,
and some of them will then take further steps that will lead them
eventually to understand that if they really do care about the well-
being of animals, they should not be consuming animal products
at all. Friedrich and others cite studies that, they say, show that
welfarist campaigns lead to reduced consumption of animal prod-
ucts, and they point more generally to other justice movements
that achieved their aims gradually.'*

Francione agrees that less suffering is better than more suffering,
but he challenges Friedrich’s contention that welfare campaigns in
fact lead to less suffering. For one thing, Francione contends that
the sorts of reforms that are enacted are so minimal that aboli-
tionists cannot in good conscience support them at all. Second, he
argues that supporting an “improved” form of animal exploita-
tion practice necessarily implicates the supporter in the violence
perpetrated by the animal exploitation industry. Francione offers
a provocative analogy that suggests that animal rights advocacy
for larger cages for farmed animals is like Amnesty International
campaigning for padded waterboards. Yes, Francione says, if you
are going to be tortured, you might be slightly less tortured if
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you are strapped to a padded waterboard than if you are strapped
to a bare wooden one, but organizations that oppose torture would
not and should not dilute their message by cooperating with tor-
turers or by praising torturers who have implemented slightly less
torturous methods of torture. Yet animal welfare campaigns do
the equivalent, he says, when they praise firms like Whole Foods
or KFC for sourcing their animal products from suppliers who
(perhaps) treat their animals slightly less horrifically than some of
their competitors treat their animals."

Francione also contests Friedrich’s claim that welfarism leads to
abolition. Francione explains that welfarism is not a new move-
ment. Anticruelty societies already existed in the first half of the
nineteenth century; yet, despite welfarist efforts, global demand for
animal products has steadily increased. And predictably so, Fran-
cione argues: welfarist measures assure the public that abusive ani-
mal practices are aberrant rather than inherent in animal exploita-
tion.'® To similar effect, Sandra Higgins, the director of Eden Farm
Animal Sanctuary in Ireland, cites evidence that Irish egg consump-
tion increased after the European Union banned “barren” battery
cages in favor of “enriched” cages, contending that, as a result of
the false assurance implied by that measure, “the conscience of
the public has been assuaged by the notion that the hens who lay
the . . . eggs are living in enriched, furnished luxury.”?”

Who is right? The question is partly normative: Is support for
measures like cage-size regulation a sell-out that reaffirms the sta-
tus of animals as property? Francione is not alone in answering
yes. For example, communications scholar Carrie Freeman criti-
cizes the most common animal welfare and animal rights cam-
paigns for their emphasis on particularly cruel practices; she pro-
poses instead that activists should make the more straightforward
and authentic argument that animals simply should not be used
as commodities. '8

But the question is also strongly empirical. Setting aside ques-
tions of principle, which strategy (vegan education alone, as Fran-
cione, Freeman, and other abolitionists advocate; or vegan educa-
tion combined with support for welfarist measures) is more likely
to lead to a reduction in, and ultimately the abolition of, the use of
animals as resources for humans?



130 MOVEMENTS

We return to the empirical question later in this chapter, but to
summarize our analysis, we do not think that Friedrich, Francione,
or anyone else has marshaled sufficient data from which one could
definitively conclude that one or the other strategy is clearly supe-
rior as a factual matter. Nonetheless, we do think that we can gain
some useful insights by comparing the position of animal rights
activists relative to animal welfare campaigns to the position of
antiabortion activists relative to abortion welfarism.

PHILOSOPHICAL CONTRADICTIONS

Just as mainstream animal protection organizations like HSUS,
PETA, and Mercy for Animals regularly promote welfarist mea-
sures, so too the leading pro-life organizations regularly promote
legislation that prohibits some abortions or that limits some people
(such as minors) from, or some reasons (such as sex-selection) for,
terminating a pregnancy.'” From the perspective of their impact on
the general public, such laws could be expected to have one of two
competing effects. They might focus any existing public discom-
fort about abortion on particular prohibited or limited practices
and thereby relieve people of any qualms about the remaining,
permissible abortions. Alternatively, abortion welfarist laws might
acclimate people to abortion limitations and to the notion that
abortion is a harm that ought to be curtailed, thus paving the way
for acceptance of more and broader abortion restrictions. In other
words, just as Friedrich argues that animal welfarist regulations
can trigger cognitive dissonance and what he calls the “consis-
tency principle,” leading people to see consumption of all animal
products as wrong, likewise laws limiting some abortions might
generally accustom people to laws that limit abortion and thereby
ultimately allow for outright prohibitions in the future.?
Regardless of their strategic efficacy, however, abortion mea-
sures that prohibit some abortions based on fetal development
clash fundamentally with what we have identified as the pro-life
movement’s core commitments. While the pro-life community
identifies conception as the moment at which a person with the
right to live has come into existence, bans on late-term abortions



Strategy 131

have as their premise the notion that later terminations are worse
than earlier ones because later-term fetuses have more rights and
a higher moral status than embryos—Dby virtue of their develop-
mental stage.

This conclusion seems most consistent with the view that abor-
tion on the whole is something less serious than the killing of a
person who has already developed sufficiently to be delivered.
After all, if late abortion is worse than early abortion, then killing
a baby may be worse than killing a fetus. Yet the pro-life move-
ment rejects this approach and holds that a preference for early
abortions over late abortions is no more principled than a prefer-
ence for killing a two-year-old rather than a four-year-old child.
Once a person has come into being, he or she may not be ranked as
more or less worthy of life by virtue of her age or the extent of her
development. Laws such as the federal Partial Birth Abortion Ban
Act (PBABA) that we discussed in chapter 1 and other prohibitions
and regulations that turn on—or emphasize—developmental stage
endorse a view of the developing embryo and fetus inimical to the
pro-life movement’s core commitment.?! The PBABA treats birth,
rather than conception, as the significant demarcation line, while
laws banning abortions of pain-capable fetuses treat the ability to
endure pain as the relevant line.

Likewise, at a philosophical level, Francione and Freeman
appear to be right that animal welfare laws contradict the animal
rights movement’s core commitments. That does not necessarily
mean that Friedrich is wrong when he says that the movement
should support such laws strategically. We are speaking now only
about whether the logic of welfarist measures is consistent with the
philosophy of animal rights that Friedrich shares with Francione,
Freeman, and us. At that level, there is a strong parallel with the
abortion welfarist measures. Such measures implicitly rank objec-
tionable practices (that all involve inflicting captivity, suffering,
and premature death on animals) differently based on what the
movement considers morally irrelevant facts.

For example, one premise of welfarist animal cruelty laws is that
an animal’s entitlement to be free of human-inflicted torture and
death turns on the particular uses to which that animal is put. The
law tolerates more violence when the human purpose for keeping
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the animal is for slaughter and consumption, such as in the case of
a pig, a cow, a chicken, or a turkey, than when the human purpose
for keeping the animal is companionship or recreation, such as
in the case of a cat, a dog, or a horse.?? In the case of “food” ani-
mals exploited for their flesh and hormonal secretions, permissible
regulations tend not to disrupt the business of hurting and killing
the animals for profit. Thus, the slaughter of horses is prohibited
in various states because Americans do not conceptualize horses as
“food” animals, whereas the slaughter of cows, chickens, turkeys,
pigs, and sheep is permitted.>* And even laws that govern the treat-
ment of “food” animals distinguish between inflicting pain that is
unnecessary to the business (and therefore not a routine practice
of the industry) and inflicting pain that is part and parcel of bring-
ing animal-based food to market.?* In that sense, many welfare-
oriented regulations can be said to assume and even to entrench a
vision of animals as commodities to be exploited and disposed of
by humans.

DOES WELFARISM “WORK”?

Earlier we presented the debate between Francione and Friedrich
as reflecting something like a down-the-middle split within the
animal rights movement. But as Freeman’s research shows, in
terms of institutional reach, Friedrich’s position is dominant
partly because it draws support from animal welfarists who do
not seek abolition as a long-term goal at all.* Likewise, although
some pro-life activists oppose abortion welfarism on grounds
that parallel Francione’s opposition to animal welfarism, as a
whole, the pro-life movement appears to be comfortable with the
philosophical inconsistency in banning what people outside the
movement view as “worse” abortions (those later in pregnancy
and those for objectionable reasons, such as sex-selection) even
though the movement is united in viewing the distinctions the
larger public draws between “worse” and “better” abortions as
morally irrelevant.?®

How shall we evaluate the fact that many activists in both move-
ments pursue short-term goals that, in some sense, contradict their
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core beliefs? One factor we might use to decide whether compro-
mise is a wise choice is whether compromise has been effective
in pursuing the goals of each movement. If one measures success
by the proliferation of legislation, then both pro-life and animal
rights groups can celebrate victories because we now have a great
many laws regulating abortion and animal use. It is tautological,
however, to designate legislation as a measure of success if the leg-
islation is intended not as an end in itself but as a means of bring-
ing about embryo rights or animal rights, which—for people who
support these two objectives—is, by hypothesis, the goal.

What about actual numbers? The rate of abortion has decreased
in the last few decades, and perhaps some of that change can be
attributed to the legal reform strategy of the pro-life movement
during that period.”” Meanwhile, in very recent years American
meat consumption has dropped, a trend that some attribute to
consumer choices, which in turn could be partly a product of
animal advocacy, including the public awareness generated by
welfarist campaigns.?® But the picture is hardly clear. For one
thing, these are fairly modest declines from very high peaks.? For
another, Americans appear to be substituting dairy cheese rather
than plant-based foods for meat.> And some of the legal reforms
address practices in the animal industry that were developed and
expanded only relatively recently.’!

To complicate matters, we do not know what the world would
look like in the absence of abortion limits and animal welfare
measures. Perhaps we would see a greater drop in abortions if
pro-life advocates had been more consistent and clear in their mes-
sage opposing all abortions rather than supporting legislation that
draws distinctions among different abortions that the movement
finds morally equivalent.

To the extent that the pro-life movement has embraced abor-
tion welfarism as a means of nudging society toward the move-
ment’s view that all postconception human lives are sacred, the
growth of the fertility industry in the last several decades must
count as a notable failure of the strategy. Since the first test-tube
baby was born in 1978, millions of babies have come into existence
through fertilization that occurs outside of the human body, with
such procedures accounting for roughly 3 percent of live births in
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developed countries.?? The orthodox pro-life view opposes in vitro
fertilization (IVF), which routinely involves the creation of surplus
embryos to maximize the odds of eventually achieving a success-
ful pregnancy for each patient. Many of the surplus embryos are
either discarded or frozen, but even frozen ones eventually decay
and die.’ Some of these embryos, moreover, become a source of
embryonic stem cells for research, a project that itself enjoys sup-
port from a clear majority of the public.>* And even in a period dur-
ing which the pro-life movement has succeeded in enacting various
abortion restrictions, most Americans view IVF itself favorably.?’

The popularity of IVF shows that the pro-life movement has
been unsuccessful in persuading people that embryos and newborn
babies have an equal entitlement to life. We do not have the kind
of evidence from which we can draw firm causal conclusions, but
the evidence we do have is at least consistent with the hypothesis
that campaigns for legal measures that emphasize later abortions
further entrenched the view that the morality of abortion lies along
a continuum based on fetal development, and that early abortions
are either moral nonevents or less morally troubling than later
abortions. At the same time, it is also possible that things might
have gone even worse were it not for the abortion welfarist cam-
paigns. Perhaps in a counterfactual world of unregulated abortion,
IVF would be even more popular.

Similar counterfactual hypotheses might be offered with respect
to animal welfare campaigns. Maybe such campaigns have moved
society closer to the abolition of animal exploitation than we
would have been in their absence. Or maybe Francione is right,
and in the counterfactual world, some of the time and money that
has been devoted to welfare campaigns would have gone to vegan
education and outreach, thereby decreasing demand for, and thus
ultimately the supply of, animal products.

Whether animal welfare and abortion welfare reforms will lead,
respectively, to abolition of animal exploitation and abortion are
complex questions that can only be truly answered empirically—
and even then, our limited ability to run controlled experiments
means that we will probably never know the full story. Nonethe-
less, we can point to particular features of the animal rights and
pro-life arguments that make the welfare-to-abolition strategy
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likely to be more or less effective in each particular context. We
next consider two questions that seem relevant to that inquiry:
First, how receptive is the general public to each movement’s mes-
sage? And second, how does each movement position itself relative
to its respective countermovement?

AUDIENCE RECEPTIVITY

Both the animal rights movement and the pro-life movement aim
to change minds. But the audience for their respective messages
has different investments in their current practices. A look at the
statistics gives us a snapshot. According to the Guttmacher Insti-
tute, by the time a woman reaches the age of forty-five, she has a
one in three chance of having had an abortion.?® Each year roughly
2 percent of women between the ages of fifteen and forty-four
have an abortion.’” In total, that amounts to approximately 1.3
million abortions per year.’® This may seem like a lot of people,
but a comparison with animal consumption puts that number in a
different light. By conservative estimates, about 98 percent of the
United States population consumes animal products. Americans
each consume, on average, over two pounds of animal ingredients
each day.*

What difference does this make? If you actively and comfort-
ably engage in a practice as part of your daily life, you are natu-
rally going to resist information that suggests that you should stop
engaging in that practice. People resist the idea that their behavior
is unhealthy or dangerous.*’ They also resist the idea that their
practices are morally wrong.*! People who willingly and regularly
engage in a particular activity want to be able to continue to do
so without feeling either guilty or frightened as a result. It is much
more comforting to hear that something you are doing is either
good (for you or others) or innocuous than it is to hear that you
really ought to stop doing it.

A thought experiment illustrates what research confirms. Sup-
pose that you drink coffee every day and enjoy it very much. If
a friend were to tell you that you add substantially to your risk
of developing Alzheimer’s disease by drinking coffee regularly,
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this (completely fictional) statement would immediately induce
anxiety and cognitive dissonance.*” You do not want to develop
Alzheimer’s disease, but you also do not want to give up drinking
coffee. You might resist accepting what your friend has told you,
trying to find competing evidence that is consistent with your not
developing Alzheimer’s disease while continuing to drink coffee
every day. You might even resort to irrational arguments—you
know someone who drank coffee every day and never became sick
with Alzheimer’s disease, and so you conclude from this single
data point that coffee is not harmful.

Likewise, if someone were to tell you that you harm others
when you drink coffee, you would likely be similarly unreceptive
to this message. Suppose that human slaves were used to grow cof-
fee beans and that the money that went into the purchase of coffee
helped sustain the institution of human slavery. If a coworker
brought this information to your attention, you would be discom-
fited, but you would still want your coffee. You do not want to
participate in and contribute to human slavery, but you also do
not want to stop drinking coffee. The natural reaction is for you to
try to figure out a way to reject what your coworker has told you
and thereby restore your feeling that you can both drink coffee
and think of yourself as a moral person who does not participate
in the institution of human slavery. Accordingly, with respect to
animal products, we would predict that a typical American—who
every day consumes almost two pounds of food derived from ani-
mal torture and slaughter—will resist the suggestion that consum-
ing animal products is morally wrong.

Contrast abortion. If you are an average American woman,
then you are somewhat more likely never to have had an abortion
than you are to have had one or more abortions. And regardless of
whether you have had an abortion in the past or will have one in
the future, you are very unlikely to have had one this year, not to
mention today. Further, if you are a man (and do not work as an
abortion provider), you will never participate directly in the killing
of an embryo or fetus.

If someone tries to persuade you that abortion is immoral,
you might be somewhat uncomfortable (perhaps because you
have previously had an abortion or because you have considered
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abortion an option that you could pursue if you were to become
pregnant and did not want to have the baby). But it is unlikely—if
you are not personally or professionally committed to the repro-
ductive rights movement—that you would experience intense cog-
nitive dissonance upon encountering arguments against abortion
that seem compelling to you. For example, if someone told you
that a newborn baby can immediately recognize the sound of her
mother’s voice and prefers it to the voice of a stranger—a fact that
suggests fetal consciousness at some point during pregnancy—
your mind is unlikely to revolt and insist that this cannot be true.*

If you became convinced that abortion is wrong, in other words,
your life would probably not change dramatically. The idea that
abortion is wrong is simply not that threatening to most people,
even if they disagree with this idea at the moment. Stated differ-
ently, even people who are currently pro-choice are likely not that
intensely and deeply invested in being pro-choice if they are not
themselves abortion providers or advocates.**

Contrast these circumstances to people’s investment in the
morality of exploiting animals for food. Almost everyone who
has not specifically decided to step out of the animal-consuming
process and become vegan is daily and actively involved in eating
and otherwise using the products of animal harm and slaughter
and thereby supporting, sustaining, and demanding further harm
and slaughter. Most parents induct their children into supporting
animal exploitation before the children are even old enough to
speak. By the time they learn that “chicken is chicken,” children
have been eating slaughtered chickens for quite some time and
may therefore already be deeply invested in believing that it must
be morally acceptable to do so.*

While women who have abortions are at least old enough to
ovulate, children begin eating animal flesh and hormonal secre-
tions before knowing and understanding that all such foods come
into being through violence against living, breathing, and feeling
beings. And even after a woman has had an abortion, she can-
not plausibly be characterized as having become “used to” hav-
ing abortions, such that she would feel deprived of a daily com-
fort or familiar activity if she were to come to view abortion as
wrong. No child has an abortion, and though minors sometimes
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terminate pregnancies, they do so at an age when they are at least
quasi-adults and capable of moral reasoning and decision mak-
ing (sufficient to permit severe punishment for crimes). Indeed,
the Supreme Court has acknowledged their quasi-adulthood by
requiring parental-notification laws to include a provision for a
judge to allow sufficiently mature pregnant minors to make their
own decisions about abortion.*¢

This comparison suggests that regardless of how compelling
a case one makes to call into question the morality of abortion
and of the consumption of animal products, the listener will be
inclined to resist the behavioral implications of the animal rights
argument—and therefore the argument itself—much more strenu-
ously than she will be to resist the pro-life argument. The invest-
ment in believing that the particular behavior is morally accept-
able is much greater for someone engaged in the behavior every
day, several times a day, from childhood than it is for someone
for whom the prospect of engaging in the behavior is likely to be
a rare-if-ever occurrence. Stated differently, most people can ques-
tion the morality of abortion without disrupting their lives very
much, whereas questioning the morality of animal consumption is
necessarily disruptive.

As a result of this difference in the psychological investments of
the target audience for each movement, the challenge of inducing
people to reconsider their beliefs about farmed animals is formi-
dable in a way that challenging people to reconsider their beliefs
about abortion is not. One might therefore think that the pro-life
movement could afford to be uncompromising and to advocate for
laws that genuinely reflect their true position—that fully entitled
life begins at conception. By contrast, one might expect a greater
need to support compromise measures in the animal rights move-
ment because the world seems unready for the whole truth. Legal
measures that seemingly endorse harm by regulating and thereby
implicitly endorsing wrongful behavior—whether abortion or ani-
mal product consumption—might, in other words, seem pragmati-
cally more advisable for the animal rights movement than for the
pro-life movement.

And yet both movements have embraced strategic “welfarism.”
Indeed, although opposition to welfarism is a minority position
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within both movements, such opposition appears to be more
robust in the animal rights movement than in the pro-life move-
ment. Does such opposition simply reflect naiveté on the part of
abolitionists like Francione? Or is there another factor at work
that may make strategic welfarism less likely to succeed as a path-
way to abolition in the animal rights context than in the pro-
life context?

DIFFERENT OPPONENTS

Social and political change movements do not choose their strate-
gies solely in anticipation of, or in response to, how the audience of
the general public will respond. Movements operate in a dynamic
“political opportunity structure” that includes not just the public
but also countermovements.*” Thus, to understand the strategic
positions of the pro-life and animal rights movements, we also
need to consider their respective relationships to the pro-choice
and pro-animal-use countermovements. What narrative does each
countermovement promote, and how does each counternarrative
constrain the opportunity structure of each movement?

Let us begin with abortion. The pro-choice narrative has
included two strains—one of which holds that an embryo is “not
a person” and the other of which holds that a woman is entitled
to sovereignty over what (or who) is allowed to grow inside her
body.*® Abortion “welfare” regulations—though philosophically
inconsistent with the pro-life position in the way we described
earlier—nonetheless also fundamentally challenge both of these
pro-choice narratives. To the claim that an embryo or fetus is
not a person, the pro-life movement offers mandatory ultrasound
prior to abortion (which shows the woman the uncanny resem-
blance between her fetus and a baby) along with a gut-wrenching
description of what the fetus undergoes in a “partial-birth” abor-
tion, clenching and unclenching his fists in full view of the medical
staff as the doctor drives a pair of scissors through his head.*” Such
regulations thereby necessarily call the public’s attention to physi-
cal realities that appear to contradict the pro-choice countermove-
ment’s “not a person” narrative.>°
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Along the same lines, mandatory “informed consent” sessions
about abortion require women to confront some combination of
facts and philosophical views about what happens to an embryo or
fetus when termination occurs.’! Such a simple conveyance of infor-
mation stands as an apparent rebuttal to the pro-choice claim that
nothing of moral significance happens when a woman chooses to
terminate her pregnancy. If abortion were just a medical procedure
with no greater moral import than an appendectomy, then man-
datory information sessions would not be as upsetting as people
on both sides of the issue understand them to be.**

To the “my body, my choice” narrative, abortion welfare reg-
ulations present a different but equally powerful challenge. Sex-
selection abortion prohibitions (and people’s overwhelming sup-
port for them)®> demonstrate to the public that they do not truly
believe that a woman can do whatever she wants to a fetus so long
as it is inside her body. Interestingly, in its case before the U.S.
Supreme Court in the 1991 term, the Philadelphia-area chapter
of Planned Parenthood declined to challenge the provision of the
Pennsylvania abortion law prohibiting sex-selection termination
precisely because the notion that a woman has the right to kill her
fetus for being the “wrong” sex is unappealing to most Americans
and would doubtless have been offensive to a majority of Justices
on the Supreme Court as well.** To challenge such a provision
and then lose (as undoubtedly would have happened) would be to
highlight the unease that both legislatures and courts apparently
feel in taking “my body, my choice” to its logical conclusion.

Abortion welfare restrictions cross-examine the pro-choice nar-
rative. They say: “Not a person? Then why are you turning away
from the ultrasound picture?”; “let’s talk about the details of late
abortions and see whether people are prepared to accept them as
nonevents.” “Isn’t it true,” such laws ask, “that you really think
that this is more than just ‘tissue’ growing during a pregnancy,
and isn’t it also true that you don’t really believe that women
should have complete autonomy over whether or not to terminate
their pregnancies?”

When people answer “yes,” as they do by supporting various
abortion welfare measures, they deal a serious blow to the pro-
choice countermovement.’® Even if abortion welfare regulations

b
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tacitly concede that some abortions are worse than others—a
position that is inconsistent with the pro-life movement’s core
commitments—perhaps that effect is substantially outweighed by
the impact that such measures have on the pro-choice account of
abortion. The invisible violence of abortion thus becomes visible—
and accordingly objectionable—to the general public, the audi-
ence for both pro-choice and pro-life advocacy. In the competitive
environment of pro-life versus pro-choice messaging, pro-life sup-
port for abortion welfare measures that are inconsistent with the
pro-life movement’s view of abortion but that do even more to
undermine the pro-choice counternarrative is a bit like sacrificing
a pawn for the opponent’s queen.

For consumers of animal products and for the animal-using
industry, however, the anti-animal-rights narrative operates in a
somewhat different way. There are, of course, elements of “not a
person” and “it’s my choice” here as well, a kind of food libertari-
anism that sees vegan advocacy as akin to similarly meddlesome
nanny-state measures like former New York City mayor Michael
Bloomberg’s quixotic campaign against sugary drinks sold in large
containers. Nonetheless, the fundamental underlying idea that
producers and consumers of animal products use to justify their
practices is that animals are here for our use.

That idea—that animal exploitation is just and natural—has no
clear analogue in the abortion debate. People who support access
to abortion regard an unwanted pregnancy as more akin to a
threatening intruder than to a resource for potential exploitation.
This is why nearly everyone who is pro-choice would be horri-
fied to learn that a woman deliberately became pregnant so she
could abort the fetus and use its tissue or organs to make shoes or
lotion.*®* We do not view human fetuses as material resources to be
“farmed,” and a scenario in which one is treated in this way would
likely inspire revulsion.

But the countermovement to the animal rights movement—
consisting of the multibillion-dollar animal exploitation industries
and the many millions of their customers—views animals in just
that way. The most numerous animal victims of human violence
are those we “farm” by forcibly inducing reproduction in female
animals and breeding their offspring into existence so we can use
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and slaughter them. Rather than viewing animals as “potential
persons”—as even people who are pro-choice view embryos—
most of us view farmed animals as potential and actual resources.
For animals, death and utilization are the point. Indeed, people
sometimes argue against animal rights by pointing out that the
whole reason that we brought “food” animals into existence was
to slaughter and eat them (an argument that would sound mon-
strous if carried over to the fetal context).’” Or they say that we do
domesticated animals a favor by eating them because their species’
DNA “thrives”—through its large numbers of live exemplars in
existence—Dby virtue of our demand.*®

People who believe that humans are entitled to use animals for
human purposes have long accepted in principle a coordinate obli-
gation to use the animals humanely.’” That is, simultaneous with
the growth of animal agriculture developed an “ethic” that said
that we should cause no more suffering or distress than is neces-
sary for carrying out the intended use of the animal. Humans are
not monsters, according to this logic, because we use the animals—
who after all exist to serve us—with kindness and restraint.

Such considerations have not, of course, prevented humans—
even in the days before “factory farms”®—from castrating “our”
animals without anesthesia, even once anesthesia became avail-
able, because it would be prohibitively expensive; from branding
them with hot irons (also without anesthesia); from removing their
babies from them (as separate commodities whose destinies would
likely take them to a different slaughterhouse); from tying them
up; or from cutting their throats. But the people who directly do
the exploiting of the animals in person profess, and the people
who do the consuming believe, that animal exploitation is fully
consistent with animal welfare.

Thus, whatever the reality, reforms that aim to improve the wel-
fare of farmed animals do not seriously challenge the fundamental
premise of animal exploitation. Whereas a law banning late abor-
tions or requiring fetal ultrasounds challenges the “not a person”
pro-choice narrative, laws regulating cage sizes and access to fresh
air for farmed animals reinforce the pro-animal-exploitation nar-
rative. Animal welfare is the reassuring complement to animal use.
Like the proverbial velvet glove over the iron fist, animal use and
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animal husbandry/animal welfare work together, the latter (or
the illusion thereof) softening the violence of the former. Where
acknowledging the personhood of the fetus and the limited nature
of reproductive autonomy are currently not part of the pro-choice
position—and in fact pose a threat to it—animal welfare is and
has been a part of the industry’s theory of sanctioned animal use,
even if (and perhaps because) it means so little in practice. In short,
animal welfare laws fit quite comfortably into the “use them, but
use them humanely” paradigm that has consistently been a part of
animal exploitation.

Before concluding that animal welfare will necessarily fail as an
incremental means of achieving the abolition of animal exploita-
tion, we should note that the animal-exploiting industry could be
said to disagree with our analysis. How else to explain the fact
that the industry routinely resists animal welfare laws?°! If such
laws simply reinforce the dominant view of the animal exploita-
tion industry, why doesn’t the industry welcome them?

The tacit premise of that question is wrong. The fact that any
particular industry resists regulation does not mean that the regu-
lation at issue in any way fundamentally threatens the long-term
viability of the industry. Regulation may simply raise costs and
therefore cut into profits. One must therefore take industry claims
that animal welfare measures serve a radical vegan agenda with a
gigantic grain of salt. That sort of claim may be rhetorically pow-
erful, but the real concern of the industry may simply be with cost,
or perhaps it manifests a reflexive impulse on the part of industry
to resist regulation.

Furthermore, the animal exploitation industries do not in fact
uniformly oppose animal welfare regulation. Savvy industry lead-
ers (in the animal agriculture industry and other industries) may
support regulation because they are better positioned to comply
with the regulations than are some of their less efficient competi-
tors. They may support relatively unobtrusive regulation because
doing so prevents the enactment of more substantial regulation.
And they may support such regulation because doing so is good
public relations. All of these factors could have been in play when
the United Egg Producers—whose members account for 95 per-
cent of egg production in the United States—agreed to join some
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animal welfare organizations in supporting draft legislation that
would result in modestly improved conditions for laying hens.®
Whatever the complete explanation, one cannot seriously main-
tain that any large industry groups would support an animal wel-
fare measure if they thought that it could lead to the abolition of
their business.

LESSONS FOR ACTIVISTS

Our analysis suggests that pro-life activism stands a better chance
of succeeding than does pro-animal activism. Pro-life activists can
afford to be uncompromising and can afford to use half-measures
as a means of advancing their long-term agenda. It would be prac-
tical for pro-life activists to reject abortion measures that draw
lines between “better” and “worse” abortions based on such mat-
ters as fetal development. Mainstream Americans may be inclined
toward a pro-choice view, but their inclination is likely to be
somewhat weak, given the relative insignificance of abortion in
the daily lives of most Americans. Thus, they are at least poten-
tially receptive to the pro-life message even if stated in uncompro-
mising terms. Meanwhile, pro-life activists can, alternatively or
additionally, embrace compromise measures because—though at
odds with pro-life commitments—such measures undermine the
core commitments of the pro-choice countermovement to an even
greater extent than they undermine the pro-life view.

The animal rights movement, by contrast, confronts a main-
stream audience with an enormous investment in exploiting
animals. The movement might therefore view compromise mea-
sures as unavoidable given that abolition might appear utterly
inconceivable to most people. Yet animal welfare reform mea-
sures are unlikely to lead to abolition because they do not funda-
mentally challenge the narrative of the animal-exploiting indus-
tries, which agree in principle with the view that animals can
be and should be used and slaughtered “humanely.” Therefore,
though seemingly inevitable, incremental animal welfare legisla-
tion might also seem pointless in a way that analogous antiabor-
tion measures do not.
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Should animal rights activists therefore give up? Hardly. To
begin, we can draw distinctions among different kinds of incre-
mental change. The animal industries’ existing ethic of “humane”
care might counsel against collaboration through efforts to reform
standards of animal husbandry. But abjuring such campaigns of
collaboration still leaves open important avenues for incremental
advocacy, including (1) pressing for laws and social norms that
protect people who want to opt out of participating in animal
harm, including accommodation of prisoners who seek a vegan
diet while they are incarcerated, providing vegan options at public
school cafeterias, and a norm of supplying vegan options at com-
munal meals more generally;® (2) advocating for laws that reduce
governmental support for harmful practices, including farm sub-
sidies that artificially lower the prices people pay for animal prod-
ucts;** (3) providing uncompromising animal rights educational
outreach; and (4) seeking legal protection for people engaged in
animal advocacy, for example, by opposing so-called ag-gag laws
that constrain the free speech of investigators seeking to expose
animal industry practices. (In the next chapter, we have more to
say about the tactic of rendering abortion and animal exploitation
more visible.)

Although each of the foregoing steps is incremental in the sense
that it will not abolish animal exploitation, such measures do not
betray the underlying view that farming animals represents unjus-
tified violence because they do not embrace reforms that identify
the problem as one of how we use animals as commodities rather
than that we use them.®

Notably, the pro-life movement has engaged in various parallel
sorts of incremental-but-uncompromising activism. It has secured
laws that accommodate providers, including pharmacists, who do
not wish to participate in the termination of postconception human
life and who wish accordingly to “opt out” of customary prac-
tices.®® The pro-life movement has also attempted, with some suc-
cess, to restrict government funding for abortion, including fund-
ing for discussions of abortion as an option.®” And it has engaged in
advocacy that emphasizes and unequivocally defends the pro-life
view that protected human life begins at conception.®® The pro-life
movement has also encouraged couples thinking about expanding
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their families to consider adopting “snowflakes,” frozen embryos
that would otherwise have been discarded.®” Although the lat-
ter operates noncoercively, in that it does not compel anyone to
carry an unwanted pregnancy to term, it nonetheless effectively
promotes the pro-life view that an embryo is no less a full person
entitled to a “loving home” than is a baby born to parents who
cannot keep him.”® In order to pursue incremental change with-
out betraying its core values, the animal rights movement appar-
ently has much to learn from the pro-life movement, in spite of the
relative luxury and flexibility that the pro-life movement enjoys in
pursuing its goals and in spite of the many differences between the
substantive commitments of the two movements.

Why, then, do animal rights advocates continue to press for ani-
mal welfare regulation? One answer may have to do, again, with
the audience to the animal rights message. The audience consists of
people who like to think of themselves as caring about and for ani-
mals. If they eat animal products, as most people do, they want to
see the resulting animal suffering as the fault of the people directly
inflicting that suffering—that is, the people who earn their living
by exploiting animals—rather than as the fault of consumers who
pay the exploiters to produce their products. When shocking video
footage of animal torture on farms emerges, as it does every so
often, there is an outcry by people who want to continue consuming
animal products but experience discomfort with the idea that their
consumption choices may be causally connected to such suffering.”!
They then support laws that purport to order the industry to be
“kinder” to the animals whom they use and slaughter, laws that
permit people to imagine farmed animals living in peace in the way
they do in the children’s stories that many of us remember fondly.

Animal rights advocates want to reach that audience, but it
is difficult to persuade them that it is wrong to use animals and
that the horrendous suffering in the videos will end only when
they themselves stop using animals as a food source. It is there-
fore much easier to allow the audience to set the agenda, and the
audience in this case wants to believe that passage of welfarist
measures “helps the animals,” even if the people who support such
measures continue participating in and supporting those and other
cruel practices by purchasing the products that result.
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By aiming their criticism at firms and people who supply animal
products rather than at people who demand those products, animal
welfare organizations and activists let consumers off the hook. I#’s
not my fault, the typical consumer can tell herself; it’s the fault of
the farmers who don’t give the animals enough space or beat them
or shock them. In some ways this scapegoating (to use a specie-
sist figure of speech) of the people involved directly in slaughter
mirrors the stigma that traditionally attached to executioners—
those who carried out the death penalty—notwithstanding the fact
that, like farmers of animal flesh, skin, and secretions, execution-
ers were and are doing precisely what the larger society has autho-
rized and entrusted them to do.”

As we noted earlier in this chapter, financial imperatives can also
skew organizations’ missions. Most people who think of them-
selves as pro-animal also consume animal products, and thus most
potential donors to pro-animal causes also consume animal prod-
ucts.” The need to avoid alienating donors favors a welfarist mes-
sage that does not challenge the basic fact of animal exploitation.

Even if compromise measures are not a path to abolition, per-
haps some of them do some limited good in their own domain. To
use Francione’s analogy, other things being equal, maybe a padded
waterboard is better than an unpadded one. One might acknowl-
edge that “happy meat” is a lie but still believe that “slightly less
miserable meat” is better than “slightly more miserable meat.””*
High-profile efforts to make conditions for farmed (or otherwise
exploited) animals slightly less terrible could, of course, further
entrench the practice of consuming animal products, and so
slightly less terrible on a per-animal basis—even assuming that this
is what welfarist campaigns produce—could result in more total
animals being treated terribly. As we have explained, although the
empirical question is complicated, there are reasons to think that
animal welfare campaigns could have this effect.

In our view, the fundamental problem with the “humane exploi-
tation” approach—both as a pathway to abolition and for its own
sake—is that it focuses on the wrong side of the economic equa-
tion. Modern factory farm practices reflect the quantitative demand
for animal products. So long as huge numbers of people continue
to demand large quantities of animal products at affordable
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prices, mass production is inevitable, and the predictable conse-
quence of mass production that involves live animals is crowding
and relentless suffering. Campaigns for “happy” animal products
therefore motivate cosmetic alterations (such as “free range” and
“cage free”) that still leave animals in horrific conditions.” When
people who favor abolition of animal exploitation endorse such
campaigns, they tacitly encourage consumers to continue to con-
sume animal products (while allowing them simultaneously to feel
virtuous about their conduct).” As a result, the people who want to
“do something” when they become aware of what consuming ani-
mals really entails end up doing next to nothing. Because so much
of the energy of the pro-animal movement is now devoted to wel-
farist measures, we very much hope that Friedrich is right and that
Francione is wrong, but our analysis leads us to think otherwise.



6

Graphic Images

Both the pro-life and animal rights movements have at times pre-
sented the public with violent imagery in an effort to change hearts
and minds about the morality of abortion and animal exploitation,
respectively. In the anti-abortion movement, The Silent Scream is
an iconic film that shows an abortion via ultrasound in utero, with
narration by an obstetrician who tells the audience that the fetus
is manifesting suffering during the procedure.! Within the animal
rights movement, Earthlings is a similarly well-known film that
shows graphic footage of the violence that saturates the five com-
mon ways in which animals endure exploitation: for food, clothing,
entertainment, scientific research, and the breeding and sale of pets.?
Many people active in each movement promote the use of these and
other similarly graphic material as a means of exposing the broader
public to what might otherwise remain hidden from consumers of
abortion services and animal products.

Most Americans (and others) have seen at least some of the
violent imagery made available by both the pro-life and animal
rights movements. When one of us (Sherry) was a college student,
she spent a summer doing an internship as a counselor in a mental
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health outpatient center. The office where she worked was located
inside a building that also housed an abortion clinic. As a result,
each day, upon arrival at work, Sherry faced a group of protest-
ers holding up large posters with photographs of bloody fetuses
(ostensibly the products of abortion), handing out literature, and
urging Sherry and other young women entering the building not to
kill their babies. The images were disturbing and gave rise to a vis-
ceral sense in the viewer that abortion raises serious moral issues.

At other times, both of us have encountered posters with photo-
graphs of the violence committed against cows, pigs, chickens, and
other animals who are farmed for their flesh and secretions. In
addition, we have encountered live footage of the trapping of fur-
bearing animals and of the farming and slaughter of captive ani-
mals.> Long before either of us considered becoming vegan, we
found such imagery disturbing, and our tendency was (as it contin-
ues to be) to look away.

In this chapter we consider the proper role of graphic imag-
ery in a movement for social justice. We examine the principled
arguments that people make for and against the display of graphic
images, and we analyze the tactical efficacy and shortcomings of
distributing such material.

WHY DISTRIBUTE THE IMAGES?

For anyone who counts herself a part of either of the two move-
ments we discuss in this book, one obstacle to progress is the dis-
junction between the violence involved in creating the product
being consumed, on one hand, and the apparent similarity between
consuming the product at issue and consuming other products that
involve no similar violence, on the other hand.

Consider abortion. When a woman goes to a hospital or clinic
for an abortion, absent regulations that might require her to hear
about her fetus’s age or to see an image of her fetus on ultrasound,
the woman could in theory undergo the procedure and experi-
ence it as no different from a surgery to remove fibroid tumors.
From the perspective of the consumer of abortion services, in other
words, there is nothing inherent in the process of undergoing an
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abortion that would alert her to the graphic reality of violence
involved in terminating the life of a fetus.

From the perspective of those involved in performing the abor-
tion, by contrast, things look very different. In chapter 1, we quoted
the Supreme Court’s description of a “partial-birth” abortion in
Gongzales v. Carbart, which in turn quoted a nurse’s testimony
for the Senate Judiciary Committee before the latter approved the
federal law at issue in the case. There we noted how the testimony
made plain the nurse’s view that the fetus was sentient—that the
fetus was someone, capable of having experiences, rather than an
insensate something. Here we emphasize the further point that
both the nurse and Justice Anthony Kennedy, the author of the
Supreme Court’s opinion, were undoubtedly trying to make: that
the abortion procedure is gruesome. The nurse recounts that the
“baby’s little fingers were clasping and unclasping, and his little
feet were kicking. Then the doctor stuck the scissors in the back of
his head, and the baby’s arms jerked out. . . . The doctor opened
up the scissors, stuck a high-powered suction tube into the open-
ing, and sucked the baby’s brains out.”

Although Justice Kennedy does not provide an actual visual
depiction, his apparent objective in providing a graphic quota-
tion, and the goal of the nurse who originally testified about the
procedure, was to highlight with descriptive language the violence
that a woman who undergoes an abortion solicits but ordinarily
has no occasion to witness. In reflecting on this hidden violence,
Justice Kennedy proposes that many women who have undergone
an abortion will later learn what was entailed and will then come to
regret their choice. He states for the Court: “It is self-evident that a
mother who comes to regret her choice to abort must struggle with
grief more anguished and sorrow more profound when she learns,
only after the event, what she once did not know: that she allowed
a doctor to pierce the skull and vacuum the fast-developing brain
of her unborn child, a child assuming the human form.”*

In one sense, this discussion of notice in Gonzales v. Carbart was
beside the point. That decision was about whether the Constitu-
tion permitted Congress to ban one particular method of abortion
consistent with other Supreme Court decisions recognizing a right
to abortion. A patient’s knowledge or ignorance of the particular
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violence entailed really had nothing to do with the decision before
the Court because the statute at issue did not provide for disclo-
sure or informed consent. It was a straightforward prohibition.
In another sense, however, it was understandable that in deciding
whether to grant constitutional protection to the abortion proce-
dure at issue, the Court would consider the invisibility of the abor-
tion from the woman’s perspective. In considering the particular
late-term abortion, Justice Kennedy might well have felt it neces-
sary to carefully ponder the violence involved precisely because he
thought that the people exercising their rights—the women autho-
rizing their doctors to kill their fetuses—likely did not fully realize
the mechanics of what they were asking their doctors to do. A
woman who later learned what those who witness such abortions
already know—that it is a bloody affair in which the fetus appears
to be suffering—could regret not only that she authorized the act
but also that she was empowered by the law to do so.

A related thought process drives many animal rights advocates
to display the cruelty and violence of animal “raising” and slaugh-
ter for audiences, in films as well as in video clips and pictures avail-
able on the Internet.’ Consider how this idea works in the context
of animal rights advocacy. People who consume animal products
like dairy cheese ordinarily have little or no occasion to witness
the violence necessary to bring such a product to their tables. They
might have a sanitized image in their minds of cows “giving milk,”
but they likely have never even contemplated, let alone watched,
what is actually entailed in producing dairy, whether on a “fac-
tory” or a family farm: the forcible insemination of cows to make
them pregnant and give birth so that they lactate; the great distress
and vocalizing of a cow when her young baby who wants to nurse
is ripped from her side to divert her milk to humans; or the ugly
slaughter of male calves and “spent” dairy cows who no longer
produce much milk by the age of four and therefore are no longer
worth feeding, even though cows can live to be twenty if they are
cared for instead of killed.®

Even most vegans were once ignorant of these and myriad other
cruelties that purchasing animal products inherently demands.
Many of us imagined that farmed animals live relatively peaceful
lives until the “one bad day” on which they are killed in a painless
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fashion. Reflecting on our prior conduct, we find ourselves feeling
grief and sorrow—of the very sort that Justice Kennedy describes—
as we regret the utterly unnecessary and tremendous violence that
we authorized by consuming animal products, along with the legal
option we had to authorize it.

A scene in the popular Netflix original television series House
of Cards is inadvertently very revealing on this point. In the first
episode of season 2, Freddy, a sympathetic character who owns
and operates a small restaurant that sells pork ribs, responding to
a customer’s question, explains to the main character, Frank, why
the ribs that day taste so unusually good.” Freddy says that these
ribs came from a butcher who performs the “slow kill” method of
slaughtering pigs, which requires soundproof walls to obscure the
screaming of the pigs as they endure the horrific process. Freddy
adds that he probably will not use that butcher again, observing
that the “humane” way to slaughter a pig is to put a bowl of slop
in front of him and then shoot him in the head so that he never
knows what hit him.? This short segment of the show, undoubtedly
meant as a metaphor for Washington politics, effectively exposes
the fantasy that most people seem to nurture if they contemplate
the slaughter of pigs at all; they fantasize that it is quick and pain-
less, and that only merciless deviants use a “slow kill” method that
requires soundproofing.

In reality, however, the ordinary slaughter of pigs is extremely
violent and cruel. The animals know what is coming because they
can smell the blood of other pigs, and they can hear their cries as
the animals resist and scream in terror and pain. Conventional
slaughterhouses are in fact effectively (and often actually) sound-
proofed, kept far away from where kind people like Freddy (and
the typical consumer of animal products) could witness (and object
to) what is going on.’

When animal advocates ask people to watch footage of what
happens on farms and in slaughterhouses, their goal is to awaken
the moral outrage and horror that many will experience upon see-
ing the truth about flesh, dairy, and eggs (as well as leather, wool,
and other nonfood animal products that people purchase).!® The
implicit premise of displaying the images, to paraphrase Sir Paul
McCartneys, is that if slaughterhouses had glass walls, then everyone
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would be vegan.'' Violent imagery is thus intended to awaken
conscience and shatter the myth that one can coherently oppose
unnecessary violence against animals while simultaneously con-
suming animal ingredients, the products of unnecessary violence.

To unite the two subjects, we observe that absent opponents’
intervention, a woman who has an abortion and a man or a
woman who consumes animal products can do so without having
any real consciousness of the violence that they thereby authorize
and solicit. A woman can visit her doctor for an abortion and
experience something not very different in kind from the parallel
experience of a woman undergoing a morally neutral surgery
involving her reproductive organs. A person who consumes a tuna
salad sandwich can likewise have an experience of eating that dif-
fers little from the experience of a parallel consumer who eats a
chickpea-salad sandwich.

This failure of the consumer’s sensory experiences to detect or
reflect any measurable difference between violence and nonvio-
lence in engaging in these consumption practices seems to call for
enlightenment and education. That education can take the form
of books, articles, blog posts, and lectures in which ethical vegans
let the public know that the common expression “a little chicken
soup couldn’t hurt”—a depiction of chicken soup as a soothing
and harmless product—is a lie.!? The logic of actually exhibiting
the violence at issue (rather than simply describing it) is that what
leads us to stop committing acts of violence goes beyond cogni-
tively knowing that violence occurs and requires that we emotion-
ally and viscerally appreciate the morally relevant impacts of our
choices in a way that sights and sounds help us to do."® Put dif-
ferently, the adage “a picture is worth a thousand words” under-
states the value of powerful imagery. Pictures communicate in a
way that cannot be replicated in any number of words.

MORAL OBJECTIONS TO DISPLAYING
VIOLENT IMAGES

People within and outside of the two movements in question have
voiced objections to the display of graphic images of violence in
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abortion and animal exploitation. The basic moral claim behind
the objections is that presenting people with such images inflicts a
harmful experience on the viewer, an experience that may interfere
with the viewer’s life in undesirable and unjust ways.

On the pro-choice side of the aisle, critics argue that publicly
displaying graphic photographs of mangled, aborted fetuses coer-
cively confronts an audience that rightfully prefers not to witness
such images. Similarly, critics of animal suffering displays suggest
that showing pictures and films of tortured animals on farms, in
slaughterhouses, and in other venues of animal exploitation can
traumatize the viewer and inflict psychological distress. Given that
both pro-life and pro-animal-rights advocates purport to favor
a more peaceful world in which we minimize suffering, it might
appear inconsistent with that vision to be subjecting viewers to
a potentially traumatic visual (and sometimes audio) experience.

In the context of abortion, Professor Carol Sanger offers a
subtle variant on this argument in her critique of regulations that
require a woman undergoing an abortion to be shown ultrasound
images of her fetus in utero prior to the procedure.'"* By requir-
ing that a woman be confronted with a picture of her own fetus,
Sanger contends, the government coercively turns the woman into
a “mother” against her will, a status vis-a-vis the fetus that she has
specifically rejected by choosing to terminate her pregnancy.

Superficially, one could respond that any time the government
speaks to the public in a manner that displays a preference for
childbirth over abortion, it thereby “imposes” its view that a preg-
nant woman is already a “mother” to the fetus she carries inside her
body." Indeed, the preference for childbirth—whether expressed
in words or in a mandatory ultrasound—signifies the view that,
unlike a woman considering whether to conceive a pregnancy,
the already-pregnant woman is in an existing, morally weighty
relationship with her unborn child. When the government urges
women not to have abortions, it expresses the view that, regard-
less of what women may wish to believe, the choice of whether to
have an abortion is not a decision whether to avoid commencing
a relationship that has yet to begin (for example, by undergoing a
tubal ligation) but instead a decision whether to terminate one that
is already in progress.
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Yet Sanger is right, we think, to propose that displaying a man-
datory ultrasound does something to the pregnant woman that
is qualitatively quite different from what the government does in
stating its viewpoint regarding pregnancy and abortion. As with
graphic images of violence, a graphic image of a live fetus mov-
ing around inside a woman’s body viscerally—and potentially
traumatically—conveys to the woman her (undesired) connection
with that fetus. A woman may be fully aware of the pro-life posi-
tion on her decision, but directly witnessing the living evidence of
her unborn child’s life can potentially trigger a change of heart or,
at least trigger future regret that would otherwise have never come
to pass.

The question that Sanger’s argument raises, then, for both the
abortion and animal rights contexts, is this: Do people who make
a choice that is legally theirs to make necessarily have the right
to avoid the moral reluctance or regret that can result from an
unwanted, direct, and visceral emotional exposure to images of
what they are actually doing? This question is highly relevant to
the animal rights context as most people who consume animal
products in legally permissible ways would likely prefer not to
see (or potentially to feel remorse for) the animal suffering and
slaughter that their choices necessarily solicit. Their preference is
to remain unaware of their own relationship to the animals whose
flesh and secretions wind up on their plates.

To answer this question about an entitlement not to see, it is
useful to think about the ways in which the division of labor in
modern societies has altered the relationship between those who
commit legally sanctioned violence and the victims of that vio-
lence. When people were gatherer-hunters in the distant past
(though only a moment ago, if one considers time as a proportion
of humans’ presence on earth),'® a person who wanted to consume
the flesh of an animal would need to kill the animal and watch him
or her suffer, bleed, and die before his or her eyes before doing
s0.!7 Even after the domestication of “food animals,” once animal
agriculture had begun in earnest, families tended to “raise” and
slaughter their own animals rather than delegating the job to a
professional slaughterer.'® This meant that people generally lacked
the option of seeing only the disembodied and burned corpses of



Graphic Images 157

their animal victims; they saw with their own eyes and heard with
their own ears the sights and sounds that accompany slaughter.

Regarding abortion, women have long known how to termi-
nate unwanted pregnancies, even before medical doctors became
the primary abortion providers.”” Women knew about herbs and
other natural medicinal substances that would induce uterine con-
tractions and cause a woman to lose her pregnancy.?’ Presumably,
the woman taking the herbs in question would have gone on to
see the so-called products of conception as they emerged from her
body, and she would accordingly experience viscerally the bloody
physical evidence of her choice.

The fact that we often experience discomfort, regret, and guilt
when we participate in violence that we directly witness is a very
useful mechanism for curbing our violent impulses. Dave Grossman
has written extensively about people’s innate resistance to carrying
out violent acts, noting, for example, that many soldiers in World
War I appeared to have deliberately fired their weapons so as to
miss their targets.”! One might say that it is “natural” for humans
to experience psychological distress when seeing themselves carry
out acts of violence; the distress is a psychic cost that motivates
people to refrain from violence unless there are strong counter-
vailing factors that favor it.

The division of labor in our more developed society, however,
permits people who wish to solicit violence to enjoy the gain that
results from the violence without having to pay the psychic cost of
that violence. Consider a schematic hypothetical example involv-
ing unlawful violence. John Doe might find himself very uncom-
fortable in the presence of suffering and bleeding but might wish
to be rid of a business competitor, James Roe. If Doe can hire
an assassin to kill Roe, then (so long as he is not apprehended,
prosecuted, and convicted) he can “have his cake and eat it too”:
he avoids the visceral experience of his relationship to his victim
(as the one who brought about the victim’s pain and death) while
nonetheless profiting from the fruits of having eliminated a busi-
ness rival.

If we are naturally programmed to avoid violence when feasible,
then the division of labor—in addition to all of the advantages that
a modern economy confers—also enables violence on a massive
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scale by peaceful people who are generally averse to causing suffer-
ing and death, and would go to great lengths to avoid the psychic
cost of such violence. “Protecting” people from seeing the black
and white (and color) realities of the violence they solicit may thus
increase the amount of violence in our world by artificially prevent-
ing internal, antiviolence mechanisms from operating as they have
evolved to do. When we solicit the commission of violence with our
money (or, if someone else pays, with that someone else’s money),
we in fact enter a relationship of violence with our victims, whether
or not we want to think about it, and facilitating our denial may
potentiate violence without internal accountability.

In concrete terms, some women who seek to terminate a late-
term pregnancy might choose instead to take their pregnancies to
term if they had to watch the process of abortion and then see the
bloody remains of what would have otherwise been their son or
daughter, disposed of in a metal basin. And some people who dine
on the flesh and reproductive secretions of tortured cows, pigs,
chickens, and fishes would eagerly switch to consuming a vegan diet
if eating a cheese sandwich entailed watching footage of nursing
calves taken from their bellowing and inconsolable mothers, along
with footage of the “spent” mothers dragged to slaughter, eyes
wide with terror, at the young age of four.?? From this perspective,
exposing people to images of the violence in which they actively
participate simply restores the ordinary (and self-correcting)
course of moral decision making that operated throughout most
of human history.

To understand more fully the moral implications of allowing
people to offload the direct experience of the violence that they
solicit, consider the fact that when we delegate violence, there is
generally another person or other people who consequently will
have that direct experience of violence. In the case of abortion,
there is the abortion provider and his or her staff, people who carry
out the potentially disturbing acts that they perform on behalf of
the women for whom Sanger claims a right to be insulated. And in
the case of animal products, the people who consume these prod-
ucts and prefer not to see the slaughter of the animals whose flesh
and secretions they demand, have offloaded the violence to people
who work in hatcheries, dairies, and slaughterhouses, people who
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do not have the luxury of protecting their senses from the direct
impact of viscerally knowing the violence of animal exploitation.

What costs do the people in such industries bear? We are unaware
of evidence of systematic trauma among most abortion providers
and their staffs.?> However, there are anecdotes of providers who
apparently find their experiences so disturbing that they alter their
line of work and ultimately become activists for the anti-abortion
movement. One noteworthy example is the obstetrician and gyne-
cologist Bernard Nathanson, the founder of NARAL Pro-Choice
America, who left his profession and ultimately decided to narrate
The Silent Scream.**

The impact on workers of killing animals in slaughterhouses is,
by contrast, well documented and profound. In her book Slaughter-
house, Gail Eisnitz discusses the soul-crushing effect of slaughter-
house work on its laborers’ psyches.?* During in-depth interviews,
current and former slaughterhouse workers tell Eisnitz that they
found themselves becoming increasingly sadistic toward the ani-
mals during the workday;?*® they report engaging in domestic vio-
lence and alcohol abuse as a consequence of working in a slaughter-
house.?” Others have reported statistics showing that introducing
a slaughterhouse into a community corresponds with an increase
in the crime rate in that community, especially crimes of violence
committed against vulnerable victims, such as rape and domestic
violence.?® The prevalence of antisocial behavior that follows such
work does not excuse an individual who engages in this behav-
ior, but it does strongly suggest that slaughterhouse work results in
post-traumatic stress disorder that can help explain the predictable
uptick in violent and criminal misconduct.

As in the pro-life movement, moreover, so too the animal rights
movement includes people who have “switched sides”—former
farmers and others who slaughtered large numbers of animals but
who eventually rebelled against the violence in which they had par-
ticipated. The film Peaceable Kingdom: The Journey Home tells
the stories of several such farmers, including a small family goat
farmer, a large-scale cattle rancher, and a farmer who worked in
several fields of animal husbandry.?” One of the farmers describes
his own experience as a child being inducted into animal farming
as a trauma akin to child abuse.
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Part of what happens when large numbers of people delegate the
direct experience of violence to a relatively small number of people
is that the trauma of direct exposure is multiplied many times over
for those unlucky enough to be in close proximity to the blood
and death. Where, in the past, a family might have confronted the
trauma of slaughtering one animal relatively infrequently—once in
a few months or every year (depending on the size of the animal), a
person who works in a slaughterhouse on behalf of the many mil-
lions of people who demand flesh, dairy, and eggs regularly finds
himself or herself knee-deep in blood. As we learn from Timothy
Pachirat’s undercover exposé Every Twelve Seconds, slaughter-
house workers witness and participate in violence against animals
on an almost unimaginable scale.*® The title of Pachirat’s book
refers to the rate at which workers slaughter cattle at the unnamed
meat packing plant at which he worked undercover and which he
describes in great detail.?!

Needless to say, not everyone who provides abortions becomes
a pro-life activist, and not everyone who works in animal agricul-
ture becomes a vegan. Most do not. But the fact that foes of abor-
tion and animal exploitation want to reveal the gory details to the
public, and the fact that defenders of abortion and animal exploi-
tation want to shield the public from those gory details, show that
both sides on each issue recognize the potential of an up-close look
at these practices to dramatically alter perspectives.3?

There are therefore two undesirable features to offloading
direct confrontation with the violence that we solicit. First, insu-
lation from the visceral reality of violence can disinhibit vio-
lent conduct by removing the psychic cost otherwise associated
with inflicting suffering and slaughter on a sentient being. For
most people, it is far easier to order a chicken sandwich than it
would be to slaughter a living, breathing chicken. And second,
the visceral impact from which consumers protect themselves
leads to the concentration of such experiences in a small num-
ber of people who must do the “dirty work” for a living, and
they consequently pay very high psychic costs for someone else’s
gain. In economic terms, this would represent a paradigmatic
case of externalizing harm. In the language of economics, show-
ing people disturbing images of what they are actually soliciting
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may represent a salutary intervention that begins the process of
addressing such externalities.

TACTICAL QUESTIONS

Some methods of showing people the consequences of their choices
go too far. For example, Virginia legislators were appropriately
criticized for a 2012 bill that would have required a woman con-
templating an abortion to undergo a transvaginal ultrasound.
This is a kind of state-mandated medical rape that is wholly
improper on grounds having nothing to do with any putative right
to ignorance. A North Carolina law requires a doctor to perform a
(conventional) ultrasound on a woman seeking an abortion and to
describe the fetus, even if she covers her ears. That law was found
invalid by a federal appeals court on the ground that it infringes
the doctor’s free speech rights.

However, putting aside extreme measures, we conclude that
simply exposing people to the violence that they solicit with their
choices as consumers is morally appropriate and perhaps even
beneficial given our natural psychological processes for inhibiting
violence. Nonetheless, whether to expose people to violent images
is not exclusively a moral question. It is also a tactical question.
Viewed strictly as a matter of tactics, we are less confident in the
wisdom of exposure than we are in its moral legitimacy.

Consider again the nature of what happens to slaughterhouse
laborers when they are traumatized by their exposure. Many of
them report becoming numb to (or even enthusiastic about) the
suffering of the animals on whom they are inflicting torture and
death, as a means of protecting themselves from the pain of empa-
thy that they might otherwise experience.*® Forcing a person to
witness the violence in which she is engaged can therefore back-
fire. It can make the viewer more callous and therefore better able
to tolerate the violence, thus further disinhibiting violence rather
than keeping it in check.

We suspect that slaughterhouse workers come to tolerate—and
numb themselves to—the suffering of the animals in their “care”
in part because such workers likely perceive themselves as having
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few other options than to do the work that they do.*® They there-
fore can either feel guilty and sickened about what they are doing
and eventually refuse to keep doing it and become unemployed, or
they can recruit psychological defenses that allow them to survive
and continue on a path that they view as inescapable. By classify-
ing the animals as “other” and as adversaries (whose resistance to
dying makes the slaughterhouse workers’ job more difficult), the
workers enable themselves to keep going without completely los-
ing their minds.

One of the former animal farmers interviewed in Peaceable King-
dom: The Journey Home attests to the normal process of desensiti-
zation to the suffering of animals on the farm. Willow Lyman talks
about how her young son once expressed sadness at witnessing the
family’s cows being branded with hot irons. Willow’s response at the
time was to think that he would later toughen up with repeat expe-
rience, and, “unfortunately,” as she describes it in the film, he did
toughen in this way, and came to no longer take in the suffering of
the cows undergoing branding or the many other routine mutilations
in a farmed animal’s life. People can and regularly do “get used to”
the violence they commit rather than decide to stop committing it.>”

The same process of desensitization can occur for the general
public, and if it does, that will render gory images counterproduc-
tive. People who may have previously been shocked by photo-
graphs and videos of animal exploitation and abortion can look at
such images without feeling anything. For example, in The Omni-
vore’s Dilemma, Michael Pollan describes challenging himself to
kill a pig as a precondition to continuing to eat animals.’® Then,
invested as he plainly was in continuing to enjoy consuming ani-
mal flesh, Pollan finds that he is able to eat the meal composed
of the corpse of the pig he has killed; his joy in eating overcomes
his disgust in killing.3* Rather than serving to discipline the vio-
lent conduct, exposure to the visceral reality of violence can thus
have the perverse consequence of persuading the actor that “I can
watch this animal suffer and die, so it must be permissible for me
to order more such deaths so I can consume animals’ flesh and
reproductive secretions in perpetuity with a clean conscience.”

We observe a paradox about the age of factory farming in which
we are currently living, a paradox that we believe is a direct product
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of insulating consumers from the violence that they solicit. With
the farming of animals largely hidden from our view, consumers
on the whole have become better able to empathize with the ani-
mals whom they consume because they need not suppress their
compassion in the way that those directly engaged in the violence
may need to do. When such consumers do come across violent
footage, they are disturbed and outraged because they have not
yet had to numb themselves to these images in order to overcome
a resistance to slaughtering sentient beings by hand and otherwise
mutilating them in person. Today’s consumers of animal foods
are accordingly more “reachable” by the animal rights movement
because they have not built the emotional callouses that people
build when slaughter is a visible and accessible part of their every-
day lives.

Yet, because of consumers’ insulation from the violence—an
insulation that enables the capacity for empathy to develop—
consumers have been enabled to participate, through demand, in
cruelty against farmed animals on a scale and to an extent that
dwarfs what came before. It might therefore be thought useful
to show the naive consumer (who chooses not to see or think
about the violence) the reality of what he or she is funding. But
people who feel strongly about continuing to consume the animal
foods that they presently consume may actively resist the discom-
fort associated with brutal imagery. And the consequence may be
the very numbness that characterizes the slaughterhouse worker,
stuck in a violent habit but preferring to use coping mechanisms
like desensitization rather than make what may appear to be
terrifying changes to his or her life. After witnessing enough foot-
age, consumers could ultimately become as numb as slaughter-
house workers.

For people using imagery within the pro-life movement, we
think that the tactical dilemma may be less clear. As we noted in
chapter 5, people who consume animal products typically con-
sume them at least three times every single day: the average Amer-
ican consumes more than two pounds of animal-derived food
daily.*® Accordingly, they may actively resist feelings that could
motivate them to become vegan, eagerly recruiting coping mecha-
nisms as an alternative to change. Women who have abortions, by
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contrast, represent a minority of the population (approximately
one in three women by the age of forty-five)*! and even those who
have had more than one abortion have never had several of them
per day. Therefore, from the perspective of people who are not
themselves abortion providers or active advocates within the pro-
choice movement, the possibility of feeling something in response
to an image of an abortion and of consequently changing one’s
mind about abortion is not nearly as threatening.

Pro-life advocates can therefore hold up photographs of aborted
fetuses and pass laws that require women to view images of their
fetuses in utero prior to an abortion, and these measures may effec-
tively inhibit the practice of abortion rather than numbing the
public to the issue. For animal rights activists who want to inhibit
violence against animals, by contrast, the outcome of exposure is far
less clear. In our view, it may be wisest to expose consumers only
occasionally to the violence of animal exploitation but generously
and repeatedly to the beauty and serenity of farmed animals who
have been rescued, while letting everyone know how healthful, deli-
cious, and nourishing a vegan diet can be. Accordingly, we conclude
that using violent imagery about animal exploitation as an advo-
cacy tool should be a relatively rare and carefully selected tactic.



/

Violence

On May 31, 2009, Dr. George Tiller was shot and killed by an anti-
abortion activist while Tiller was attending church in Wichita, Kan-
sas.! He was not the first person to die as a result of anti-abortion
violence, and he probably will not be the last.

An FBI official, speaking in 20035, identified “the eco-terrorism,
animal rights movement” as the top “domestic terrorism threat” in
the United States.? That was undoubtedly an overstatement. With
one possible exception, no human being has died as a result of ille-
gal acts by animal rights activists who aim to free captive animals
from laboratories and farms or otherwise inflict damage on such
institutions.® Still, the animal rights / animal liberation movement
includes a violent fringe, and because the tactics of some activists
have included firebombing, the fact that no one has yet died at
their hands is partly just a matter of good luck.*

The mainstream pro-life and animal rights movements con-
demn violence, even though violence and intimidation could some-
times advance their respective goals, at least in theory.’ In prac-
tice, the two movements have behaved quite differently from each
other. Since the Supreme Court decided Roe v. Wade in 1973, the
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anti-abortion movement has used political violence on a much
larger scale and, arguably, more effectively than has the animal
rights movement.® Pro-choice organizations make a fair point
when they argue that doctors’ and other providers’ fears of vio-
lence have reduced the availability of abortion.”

To be sure, some scientists and others who perform experiments
on animals report similar fears, leading them to consider other
lines of work.® Relative to the pro-life movement, however, the
animal rights movement produces less political violence, the politi-
cal violence it does produce is less lethal, and it does not appear to
have had a substantial impact on the numbers of animals killed for
food, science, or other human projects.

Whatever the relative prevalence and efficacy of violence within
the pro-life and animal rights causes, the perceived association of
either movement with violence represents a major public relations
problem. Any highly publicized violence generates public sympa-
thy for each movement’s respective opponents and may lead to the
enactment of laws inimical to the causes that the perpetrators of
the violence seek to advance. Examples of such legislation include
the federal Freedom of Access to Clinic Entrances Act and state
buffer zone laws as well as the federal Animal Enterprise Terror-
ism Act and state “ag-gag” laws, the latter of which make it virtu-
ally impossible for animal rights activists to gain access to farms to
document animal torture and abuse.” Although their proponents
seek to justify such laws as necessary to prevent violence, once in
effect, the laws impede the work of peaceful activists and protest-
ers as well.1°

To be sure, the view that violence generates adverse publicity that
undermines a movement may be based more on wishful thinking
than careful empirical analysis. In his landmark study, sociologist
William Gamson questioned whether “the recipients of violence
rouse the public sympathy with their martyrdom, rallying to their
cause important bystanders who are appalled at their victimiza-
tion,” and found, surprisingly, that “violence users.. . . have a higher-
than-average success rate,” at least as judged by some methods.!
Violence might be counterproductive, but it might not be.

Moreover, the fact that violence can be counterproductive as a
matter of public relations is only a tactical consideration. Are there
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reasons of principle for people who are committed to the pro-life
or animal rights cause to reject violence categorically? Can we say
that it is not only counterproductive for a pro-life activist to kill a
doctor who performs abortions but actually wrong? Can we say
that it is wrong for an animal rights activist to use force to break
into a laboratory or a farm to liberate animals who are routinely
subject to torture and slaughter there?

Both of us unequivocally and categorically oppose violence in both
of the movements that we discuss here. Nonetheless, we attempt in
this chapter to take seriously the arguments that one might make
in favor of violence, which have at least a superficial logic to them.
After all, if you really believe that abortion is murder or that animal
suffering and slaughter have moral weight, then you might conclude
that, notwithstanding the law, you are morally justified in using
violent means to rescue or protect human fetuses or animals. To
examine what might be wrong with this inference requires us first to
acknowledge its seeming appeal. Accordingly, this chapter explores
the arguments for violence as a means of advancing the respective
goals of the pro-life and animal rights movements.

BEYOND CIVIL DISOBEDIENCE

To evaluate the legitimacy of activist violence, we must first define
the sort of law breaking we have in mind here. We focus on vio-
lence, not on illegal conduct as such. Some of the laws that would
shield the targets of activism—Iike the state ag-gag laws and over-
broad restrictions on protests at or near abortion clinics—are
unconstitutional infringements on the freedom of speech.!? In our
legal system, there is generally not even a legal duty, much less a
moral duty, to obey such invalid laws.!3

Moreover, there is a long tradition of activists violating even
generally valid laws as a form of protest against injustice. Main-
stream opinion celebrates such champions of civil disobedience
as Henry David Thoreau, Mohandas Gandhi, Rosa Parks, and
the Reverend Dr. Martin Luther King Jr., notwithstanding the
fact that they all spent time in jail—indeed, partly because they
all spent time in jail—to manifest the depth of their commitment
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to their ideals. In many circumstances principled, nonviolent law
breaking will be the best tactic for achieving some aim, whether
the aim is dramatizing opposition to a war, gaining independence
for a country, or fighting racial oppression. Civil disobedience,
though illegal by definition, does not in our view raise the moral
issues that surround the use of what we would call “violence”:
namely, acts that include the infliction of injury, death, or terror
on one’s adversaries.

But civil disobedience typically appeals to the conscience of the
oppressor. What if the oppressor has no conscience—or has a con-
science but utterly rejects your view of what morality requires? A
categorical pacifist will stick with nonviolence nonetheless. Most
people, however, are not categorical pacifists. Most believe that
deadly force is morally permissible in self-defense or in justifiable
defense of others. And so, if you have reason to believe that appeals
to conscience will inevitably fail, then you might conclude that
violence is in some instances both necessary and morally justified.

The stakes of the question appear in an exchange between Gan-
dhi and the philosopher Martin Buber. In a 1938 essay Gandhi
addressed the question of whether he thought nonviolence was the
answer to Nazism. After disavowing all war, he said yes, even if the
expected result would be what eventually occurred—the murder
of nearly all of the millions of Jews who lived in Europe.'* Buber,
a Jew who had at the time only recently fled Germany for what
was then Palestine, replied that “[a]n effective stand in the form
of non-violence may be taken against unfeeling human beings in
the hope of gradually bringing them to their senses; but a diabolic
universal steamroller cannot thus be withstood.”!

We think that Buber had the better of this argument. While it may
sometimes be morally permissible—and perhaps even laudable—
to turn the other cheek to aggressors, there are other times when
violence may not only be legitimate but may even be morally oblig-
atory.'® We regard the need to stop Hitler to have represented one
such moral imperative.

The fact that violent resistance to Nazis was justified does not
mean that violent resistance to abortion providers or vivisection-
ists is justified in contemporary America. For one thing, demo-
cratic means of struggling against injustice are available to modern
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activists in this country. Surely before one turns to violence, one
must take advantage of nonviolent methods of affecting change.
And, as we have noted, that is the approach of the mainstream
pro-life and animal rights movements. Violence is justifiable only
in the absence of nonviolent alternatives—that is, in cases com-
parable to self-defense or defense of others against an imminent
threat of death or injury. Can violent activists within either the
pro-life or the animal rights movement plausibly claim that vio-
lence is “necessary” in this sense?

GLASS HOUSES

As an initial matter, the answer depends on how narrow or broad a
view we take of the activist’s conduct. In particular, we think it nec-
essary for the activist to consider how his or her own conduct may
be part of the problem of violence against animals or fetuses that he
or she opposes. To mangle a metaphor, activists who live in glass
houses should not throw stones at laboratories or abortion clinics.

Before turning to coercive violence that aims to change the behav-
ior of others, an activist ought to ensure that she herself is not,
through her own conduct, part of the problem. For that reason, we
have little patience with self-described animal rights activists who
engage in violence—even violence that aims to cause only property
damage—while they themselves eat or wear animal products.

For one thing, as we note in chapter 2, although most animal
experimentation is unnecessary, the case for the moral permissibil-
ity of some medical research on animals is stronger than the case
for the moral permissibility of exploiting and slaughtering animals
for food and clothing. Hence, targeting animal experimentation
for violence—as some do—while leaving the producers of animal
food and clothing unmolested seems morally backward.

More importantly, engaging in any violence against people who
harm animals as part of their business while voluntarily purchas-
ing animal products and thus supporting those or indistinguish-
able businesses reeks of hypocrisy, or at best confusion.

We might level a related sort of criticism against those anti-
abortion activists (violent or otherwise) who oppose government
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programs that aim to make contraception more widely available.
Some forms of contraception prevent uterine implantation of a
zygote and, for that reason, are regarded by some abortion oppo-
nents as an abortifacient, objectionable in itself."” But there are
also people within the pro-life movement who oppose all forms of
contraception because contraception licenses (heterosexual) sex-
ual pleasure without the “penalty” of pregnancy and, depending
on the method of contraception, the penalty of sexually transmit-
ted disease.'® Much of this opposition is fueled by conservative
religious teaching, but regardless of the source, the impact is the
same: By working to decrease the availability of contraception
that would prevent unwanted pregnancies, these pro-life activists
increase the number of unplanned pregnancies and thus increase
the demand for abortion, which is the primary driver of supply.

In both contexts, resort to violence is unjustified, given that there
are nonviolent measures the activists themselves could take—or
refrain from taking—in their own lives that would reduce the same
sort of harm that they purportedly aim to impede by violence.

Accordingly, let us imagine the strongest case for movement vio-
lence, one that will be unrealistic as a description of many actual
activists. If our hypothetical activist is part of the animal rights
movement, she is a vegan. If she is in the pro-life movement, she
also promotes contraception and generous child-care subsidies.
In either case, suppose that she works tirelessly to change hearts
and minds. She writes to her elected representatives, she tables,
she demonstrates, she festoons her body and her possessions with
movement messages. She undertakes all of these activities with the
aim of making long-term change, which she agrees is a possibility
in our democracy. She accepts the lessons of the Gandhi/Buber
exchange and acknowledges both that her fellow citizens have
consciences that can be reached and that our system of govern-
ment provides her with opportunities to reach them.

Nonetheless, the activist says, such efforts at persuasion aim
to bring about long-term changes in individual behavior and in
the law. For the animals now being held captive or for the fetuses
about to be aborted, the long term is too late. She has very good
reason to believe that stopping the torture and killing of these par-
ticular animals or the abortion of these particular fetuses can be
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accomplished, if at all, only through violent means. Put differently,
with respect to these particular individuals, the use of violence
really is the only hope, and thus it is a last resort. What can we say
in response to that sort of argument?

WHEN TO ELEVATE SPECIFIC VICTIMS

Aswe discussed earlier, most people think (and the law accepts) that
violence is morally permissible in the face of an imminent threat of
death or substantial bodily harm, if the only way of repelling the
threat is through the use of violence. But the use of force in self-
defense or defense of others when born humans are involved differs
in some key ways from activist violence on behalf of nonhuman
animals or fetuses.

Consider one distinction. At the present time, the law (in the
United States and most other democracies) permits the killing of
fetuses through abortion, and the law (virtually worldwide) not
only permits but condones and (in the United States) heavily sub-
sidizes the killing of animals through the production and con-
sumption of animal products. As a result, an enormous number of
human fetuses and an almost incalculable number of nonhuman
animals (worldwide, over 1 trillion per year) constantly face immi-
nent violent death."” By contrast, because the law generally pro-
hibits the killing of born humans, far smaller (though not incon-
sequential) numbers of born humans face imminent violent death.

These facts have important implications. Suppose that you see
a gunman preparing to kill your next-door neighbor. If there were
no time to call the police, you would be legally and morally justi-
fied in using violence. But this experience is likely to be highly
unusual. Unless you are a vigilante or live in an especially crime-
ridden neighborhood, it would present a once-in-a-lifetime oppor-
tunity to use violence to save a human life. If you wanted to save
a different born human from imminent violent death, you could
not simply walk a block and expect to encounter another neighbor
also facing an imminent violent death and try to save her instead.
In situations of violence against born humans, when you have the
opportunity to use violence to intervene (and where nothing short
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of violence will work), you are accordingly not in a “triage” situ-
ation in which you must decide “will I save this person from vio-
lence, although it involves my using violence, or will I walk away
and save another person, whose rescue may not require that level
of (or perhaps any) violence?” You are not like a firefighter who
must make a tragic choice of which stranded person to save from
a burning building; there is just one person in the burning building
whose life you have the opportunity to save right now.

Even when you face a triage situation of this sort, of course,
you might see fit to refrain from rescuing the victim either because
you categorically oppose violence in all circumstances or because
you hope to avoid the risk to yourself or innocent bystanders if
you attempt a rescue. It is therefore fair to describe the circum-
stances, when one could rescue an innocent through the use of
violent force, as presenting a choice between permissible violence
and permissible nonviolence (perhaps in a way that we would not
describe the circumstances of countries deciding whether to enter
World War II to stop the Nazis).

By contrast, no one ever really has the opportunity to rescue
just one particular fetus or just ome particular animal but no
others. Doctors are performing—and women are undergoing—
many abortions every day, and most people are individually con-
suming animal products, thereby participating in the infliction of
suffering and slaughter on animals, several times each day. To
intervene to prevent violent death in these two contexts is there-
fore necessarily to make a choice: which individual fetuses or ani-
mals will you endeavor to rescue or save and what means will you
deploy in your efforts?

Consequently, even though violence may be the only means
available to save any one particular fetus or animal (or any one
group of fetuses or animals), there is generally no reason to decide
to favor the lives of the particular fetuses or animals threatened
in one context rather than the lives of those threatened in a dif-
ferent context. Why, then, would anyone choose to do violence
to a fellow human in an effort to save particular innocent victims
rather than employ some other, nonviolent, method of rescue to
save different—and equally worthy—innocent victims? Violence
against any particular person harming fetuses or animals, or in
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favor of any particular fetuses or animals, is arbitrary. The huge
number of victims therefore provides a reason to choose peaceful
rather than violent means of serving the cause because the victims
whose rescue requires violence are no more or less worthy than
the victims whose rescue does not.

An advocate of violence might challenge this conclusion by ask-
ing how you might peacefully rescue victim A from violence rather
than violently rescue victim B from similar violence. In the context
of both abortion and animal rights, the obvious answer is through
nonviolent advocacy and education. By reaching out with infor-
mation to the population generally—those people who use abor-
tion services and consume animal products—advocates can reduce
the demand for what they regard as unjust consumer products.

A pro-life advocate can convince women through speeches, liter-
ature, and perhaps even graphic footage (as we discussed in detail
in chapter 6) to refrain from having an abortion. She can also
offer women alternatives to abortion, given the fact that at least
some number of women might prefer to take their pregnancies to
term if only they had financial support for raising a child or if only
they had the option of co-raising a child with an open adoption
rather than giving birth and then having to say goodbye to their
newborns forever. In other countries where people oppose abor-
tion, the pro-life movement does not appear to engage in the sort
of violence we see in the United States but instead offers financial
aid as an alternative to women seeking to terminate a pregnancy.?’
Each time a woman decides not to have an abortion, the advocate
who influenced her has nonviolently rescued a fetus from death.

Similarly, in the animal rights movement, one can save animals
by providing education about why those of us who are ethical
vegans decided to give up animal products. We can talk about the
nutritional adequacy and, indeed, superiority of the vegan diet,?!
we can offer delicious vegan food samples, and we can discuss the
environmental benefits of boycotting animal agriculture. On aver-
age, each person who becomes vegan due to our advocacy efforts
results in over one hundred fewer animal deaths annually due to
consumer demand.??

If one wants to rescue specific, identifiable fetuses or animals,
one can do so. Advocacy that addresses particular pregnant
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women necessarily aims to rescue particular fetuses: namely, the
ones gestating inside those women. Animal rights activists also can
rescue particular, identifiable victims. They can provide sanctuary
to one or more of the many animals who have been discarded and
have been slated to die not to serve any human desire but as the
garbage of industry. Such animals include the millions of dogs,
cats, and other companion animals—and “racing” or “perform-
ing” animals—abandoned and surrendered by owners who have
lost interest in the relationship.?® In the food industry, one can
find similarly discarded lives at stockyards and slaughterhouses,
where large numbers of animals are left to die on the ground, or at
hatcheries where male chicks are killed.?* And at least some of the
animals exploited in scientific experiments are available for adop-
tion once their utility in the laboratory has run out.”® One need
not use force or violence to take in these animals because no one is
generally fighting to hold onto them. And their lives have as much
inherent worth as those of the animals whose rescue might require
violence. The sheer numbers of animals in need of rescue—and
the corresponding impossibility of saving them all (or even a sig-
nificant proportion of them)—liberates those who wish to rescue
victims to concentrate on the ones who may be saved peacefully.

A proponent of violence still might counter that some fetuses
(those gestating in women who have firmly made up their minds
to have abortions) and animals (those whom the industry has not
discarded) cannot be rescued by nonviolent means, but, to reiter-
ate, the activist has no morally nonarbitrary reason for focusing on
those particular fetuses or animals rather than on the ones who can
be rescued through peaceful means. Thus, violence is not necessary
to rescue fetuses or animals or even to rescue particular fetuses or
animals. In the absence of necessity, vigilante violence is not only
tactically dangerous but also morally unacceptable.

ANOTHER WAY IN WHICH VIOLENCE IS ARBITRARY

Anti-abortion violence typically targets doctors and other medical
staff who provide abortions rather than women seeking abortions.
Indeed, in recent years, even the mainstream pro-life movement
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has sought to portray women who have abortions as victims of
the abortion “industry,” as evidenced by the supposed “abortion
regret syndrome” that we discussed in chapter 6. Likewise, ani-
mal liberationists tend to vilify “vivisectionists” and, more rarely,
slaughterhouse workers rather than the people who demand food,
cosmetics, and apparel made from animal products.

At one level, the activists’ focus on supply rather than demand
makes sense. A pro-life activist who prevents one woman from
entering an abortion clinic saves (at most) one fetus from abortion.
But an activist who kills or intimidates the one doctor in the region
who performs abortions may save thousands of fetuses. Focusing
violence and intimidation on providers rather than suppliers has a
larger payoff in the abortion context.

The calculus differs somewhat for animal activists, but it may
lead to the same tactical conclusion. Unlike a woman who may
have at most a handful of abortions in her lifetime, most people
consume hundreds or thousands of animals over the course of a
lifetime. Thus, targeting consumers for education could be more
effective than targeting particular animals for liberation. Yet con-
sumers do not directly kill or harm the animals; they demand the
animal products that others must kill or harm animals to create.
An animal rights activist who hopes to liberate animals may believe
that he can do so only by targeting the people who are exploiting
them directly on farms, in laboratories, and in other settings where
they endure human-inflicted suffering and death.

We are not persuaded by these arguments on their own terms,
as we explain shortly. However, even granting for now that the
foregoing sorts of reasons explain why pro-life or animal rights
activists might think that they have good tactical reasons to tar-
get supply rather than demand, they raise a broader problem. In
attacking suppliers, activists send the tacit but unmistakable mes-
sage that the suppliers, rather than the consumers, are the bad
actors. Indeed, as we have noted, in portraying women who have
abortions as victims of abortion providers, the pro-life movement
more or less sends this message expressly.

A policy of attacking supply without addressing demand will
likely be ineffective over the long run. So long as there is demand
for abortions and animal products, there will be incentives to
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supply them. Indeed, even legal prohibitions that target supply
without substantially dampening demand often fail, as the Ameri-
can experience with Prohibition and the “war on drugs” illustrates.

Moreover, even beyond the likely inefficacy of attacking supply
but not demand, the practice is morally arbitrary. Just as an activ-
ist generally will have no sound reason to rescue some particular
fetuses or animals violently rather than some other fetuses or ani-
mals nonviolently, so she lacks a sound moral reason for targeting
suppliers rather than consumers.

The people who provide abortions and animal products are no
worse than the people who demand them. Indeed, they may not be
as bad. Much of the work in the animal exploitation industry—
especially in slaughterhouses—pays poorly and traumatizes work-
ers.?® The people who do this work do so because of limited
economic opportunities. By contrast, people who consume and
thereby demand animal products generally have real alternatives.
Meanwhile, medical staff who perform abortions despite the per-
sonal sacrifices it entails frequently do so because of a moral com-
mitment to women’s reproductive autonomy. It is one thing for
pro-life activists to reach a different conclusion about the morality
of such work; but it is hard to say that someone who performs
abortions to help others is worse than a woman who decides to
abort her own fetus for reasons that pro-life activists would likely
regard as insubstantial, such as to avoid the economic burden of
raising a child.

PRACTICAL CONSEQUENCES INFORM PRINCIPLE

We now return to a point we foreshadowed earlier. We said that
we are not persuaded by the claim that an activist can do more for
his movement through violence than through nonviolence, but the
reader may be wondering whether that is really an objection in
principle. We think it is because, as we noted in chapter 5, matters
of practicality and principle can often intersect.

Suppose that an animal rights activist is considering sabotaging
a farm or a laboratory. Even if the activist takes steps to minimize
the risk of death or serious bodily harm to the human beings who
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work at the farm or laboratory, the sabotage might be unjusti-
fied if it ends up doing more harm than good for the cause. Even
assuming that the benefit to the particular animals at the farm or
laboratory could justify the risk of harm to the humans holding
them captive, if the net impact of sabotage is counterproductive to
the animal rights movement, then a lesser-of-the evils approach to
morality would consider it unjustified.

In other words, the practical objection that pro-life or animal
rights violence is counterproductive is also a reason of principle
why such violence is wrong. Even a deontologist cannot ignore the
consequences of her actions in making a moral judgment, espe-
cially when the violence is itself deployed with the intention of
having an impact on the public rather than just on the specific
animals who might be rescued.

Someone might object to this line of reasoning on the ground
that it is too demanding. One who wants to rescue captive animals
or fetuses slated for abortion (typically) aims to do so because
she believes that the animals and fetuses have a right to their own
lives, just as already-born human beings have a right to their lives.
By comparison, we would not say that a particular act of self-
defense is unjustified if it turns out that it sets in motion some
chain of events that later ends up causing more harm than would
have resulted from submitting to injustice. Likewise, one might
conclude that pro-life or animal rights violence is either justified or
not based on its immediate projected effects without consideration
of its likely long-term consequences.

Yet that response makes too much of the analogy to self-defense
or defense of others. As we have already noted, in the usual cir-
cumstances, a claim of justifiable self-defense or defense of others
will arise when a person is suddenly confronted by a wrongdoer.
An activist, by contrast, goes out to look for the good he can do
or the wrongs he can combat. In deciding how to spend each mar-
ginal increment of his activist time, a consideration of the aggre-
gate impact of his activities does seem highly relevant because he
has the luxury of deliberation in a way that an actor confronting a
sudden attack does not.

Of course, even if we are right that counterproductive violence
is therefore objectionable on principle, a particular activist might
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disagree with our empirical assessment that violence will be coun-
terproductive for the movement as a whole. And we acknowl-
edge that pro-life violence may not be counterproductive, on net.
Perhaps the intimidation of doctors and other medical staff ends
up so reducing the number of abortions that are performed as to
outweigh the other, counterproductive, effects of pro-life violence.
The consequential calculus is, we recognize, complex.

Accordingly, acknowledging that counterproductivity is partly
a matter of principle does not necessarily provide a categorical
objection in principle to pro-life violence because any given activ-
ist might argue that such violence is, on net, beneficial to the cause.
And to the extent that an animal rights activist reaches a similar
conclusion about the costs and benefits of violence, she too might
reject our objection, although the scale of violence against animals
is such that it is hard to imagine activist counterviolence making
a dent in either the supply of or the demand for the products of
animal exploitation.

MORAL CONSIDERATION OR MORAL EQUALITY

The arguments we have thus far considered against violence should
apply to all activists, regardless of the reasons for their activism.
But the pro-life and animal rights movements are diverse, encom-
passing people with a variety of views. Depending on their under-
lying philosophical beliefs, some activists may have an additional
reason for opposing violence.

Our argument for veganism in chapters 1 and 2 can be rephrased
in the form of a syllogism: (A) Because sentient animals have inter-
ests of their own, they are entitled to moral consideration; (B) the
primary purposes for which people use animal products—palate
pleasure and fashion—are not sufficiently weighty to override the
interests of sentient animals; and therefore (C) humans generally
have a moral duty to avoid creating demand for the exploitation
and slaughter of animals.

Put differently, the syllogism establishes that animal interests
in their own lives generally outweigh the interests that humans
have in exploiting or taking those lives. But it does not necessarily
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follow that vindicating the interests of animals outweighs the
interests of humans in continuing their own lives or in remaining
free of violent attack. It is one thing to say, as we do, that we are
morally obligated to make the relatively modest personal sacrifice
of becoming vegan (especially as we no longer regard it as a sacri-
fice at all). But in order to justify killing (or taking actions that cre-
ate a substantial risk of death or serious injury to) the people who
work in the animal exploitation business, would appear to require
more. That further step would appear to require that one believe
that animals and humans have an equal right to their own lives
so that, as between the animal victim and the human perpetrator,
judgments about innocence and guilt may justify violence against
the latter to stop the harm he is doing to the former.?”

The same sort of consideration could also be relevant to an anti-
abortion activist’s decision whether to engage in violence. After
all, many people who oppose abortion nonetheless believe that an
abortion to save the mother’s life is morally permissible. Why? One
possibility is a syllogism that goes something like this: (A) Fetuses
are entitled to moral consideration; (B) most of the reasons why
women have abortions are not sufficient to overcome the fetus’s
interest in life; and therefore (C) abortion is usually immoral; but
(D) when carrying a pregnancy to term would threaten a woman’s
life, then she is justified in having an abortion.

The final step in the foregoing reasoning chain could be based
on the view that in a situation of unresolvable conflict, it is permis-
sible to prefer one’s own life to that of another full rights-bearing
person.?® Or it could be based on the view that, while fetuses are
entitled to moral consideration, they are not entitled to quite the
same moral consideration as people who are already born. To the
extent that someone holds the latter view, she could conclude that
she would be unjustified in committing acts of serious violence to
prevent an abortion. As with animal rights, so too the reasons for
not having an abortion do not necessarily justify killing (or taking
actions that create a substantial risk of death or serious injury to)
the people who provide abortions.

How effective are these arguments? We note first that many,
perhaps most, animal rights and pro-life activists would not regard
the arguments as relevant to evaluating the case for or against
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violence in their respective domains. Many activists in fact believe
that animals or fetuses are entitled to the same moral consideration
as already-born humans are. For them, violence to stop unjustified
violence against animals or fetuses, if wrong, must be wrong for
reasons that do not diminish the moral status of nonhumans or
fetuses relative to born humans.

Furthermore, we are not even confident that the inequality/
disproportionality argument would be persuasive for those activ-
ists who take a narrower view of the rights of animals or fetuses.
After all, defensive violence can be morally justified even when it
does more harm to the perpetrator than the perpetrator threatens
to do to the victim. The law of self-defense provides a potentially
helpful analogy.

In all American jurisdictions with which we are familiar, the
law permits the use of deadly force in self-defense or in defense
of a third party, even to stave off an attack that threatens only to
cause serious bodily injury but not death. Suppose that a Good
Samaritan observes a man attempting to rape a woman. The Good
Samaritan knows this rapist’s history and knows that he never
kills or threatens his victims’ lives. U.S. constitutional law recog-
nizes that killing is a greater deprivation than rape by categori-
cally barring the death penalty as a punishment for rape even as
it allows capital punishment for some murders.? Nonetheless, the
Good Samaritan is legally entitled to use deadly force to stop the
attack. In other words, the law permits killing to prevent “merely”
serious bodily injury.

We should be clear about how we are and how we are not using
the foregoing example. We are using the law to illustrate a particu-
lar widely shared moral intuition—namely, that violence against
aggressors and in defense of innocents can be justified even when
the defensive violence results in a greater harm than the violence
it aims to avert. This may be in part because people who threaten
to inflict grave injury on innocents have perhaps forfeited some of
their own right to be free of violence, a principle that complements
the retributive case for violence we discussed earlier. Thus, even if
one regards the interests of animals or fetuses in their lives as some-
what less important than the interests of already-born humans in
their lives, one could still think that it is morally justifiable to kill a
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person who is attacking an innocent animal or fetus. The fact that
the killing in defense of another (here an animal or a fetus) averts
a lesser harm than the one it causes does not necessarily render the
other-defending killing unjustified.

Of course, we are not arguing that the law itself already acknowl-
edges that violence is justified to prevent voluntary abortion or the
exploitation or killing of animals. Plainly, the law generally denies
any such right. Nonetheless, the law of self-defense and defense of
others reflects a general moral principle that authorizes violence
against aggressors even when the violence is not exactly propor-
tionate to the harm that the aggressors themselves are perpetrating.
One could then invoke that general principle in support of an argu-
ment to justify anti-abortion or anti-animal-exploitation violence,
even by people whose commitments are rooted in moral respect for
fetuses or animals but not in full equality for fetuses or animals.

In short, the disproportionality objection to violence against
abortion providers or animal exploiters may fail, even if one views
fetuses or animals as morally inferior to already-born humans.
Someone who believes that fetuses or animals are equal to already-
born humans would find the objection irrelevant, and even some-
one who thinks that fetuses or animals are entitled to somewhat
less moral consideration than (already-born) humans can respond
that violence remains justified.

A SOMEWHAT CONTINGENT
CASE AGAINST VIOLENCE

It may be that nothing we have said here would persuade a pro-
violence activist to change course because we recognize that most
of our arguments are contingent in some way or another. If one
thinks that violent law breaking is ever morally justified, then
arguments about its justification in any particular circumstances
will tend to turn on particulars.

Indeed, even one of our strongest points—the arbitrariness of
attacking producers but not consumers—is contestable. Consider
antislavery violence in the antebellum United States. Was such vio-
lence wrong because it attacked slaveholders but not the people,
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including many north of the Mason-Dixon line and in Europe,
who consumed the products of slave labor? We think it was wrong,
but we suspect that people who today condemn slavery (as nearly
everyone does) will likely have a variety of views on the question.
Likewise, it should not be surprising that people who regard abor-
tion or animal exploitation as an evil comparable to slavery also
divide on the question of the legitimacy of violence as a means of
attacking these institutions.

Thus, although we continue to think that neither pro-life nor
animal rights violence is justified, given the stakes, we are not sur-
prised that some people in each movement disagree. We are simply
grateful that the leadership of each movement opposes violence,
and we wish that the pro-life movement’s leadership were as effec-
tive in discouraging violence by its radical fringe as the animal
rights movement’s leadership has apparently been with respect to
its radical fringe.



Conclusion

When friends and colleagues learned that we were writing a book
about abortion and animal rights, some of them were confused.
They thought we might be writing about whether animals should
have a right to abortion. The confusion was at first amusing, but
as we thought more about it, we realized that it points to a serious
issue. As we explained in chapter 3, the reproductive servitude of
dairy cows and egg-laying hens bridges the animal rights and pro-
choice movements. But even though the immorality of dairy and
eggs are clear, other questions about animal reproduction are more
complex. Human beings, including humans like us who oppose
treating animals as things, routinely control animal reproduction.

In this conclusion, we raise questions about human control
over animal reproduction. Our discussion points to one final
link between (human) abortion and animal rights: Moral deci-
sion making with respect to both abortion and animal rights
will often be fraught because it occurs in a damaged world. In
a perfect world, humans would never have selectively bred ani-
mals who are dependent on humans to reproduce and many of
whom suffer serious health problems when they live more than a
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few months. In a perfect world, every human pregnancy would be
planned and wanted. But we do not live in that perfect world, and
so we face some difficult choices. Focusing on one such choice—
whether to neuter a companion dog or cat—serves to illustrate the
broader phenomenon.

STERILIZATION: THE LESSER EVIL

We live with our two human daughters and three dogs we adopted
from shelters. Our dogs were surgically sterilized before we
adopted them, but even if they had not been, we would have had
them surgically “fixed” to prevent them from procreating, as we
did for our earlier generation of dogs. We would not dream of
doing anything like this to our human daughters, so why do we
think that it is permissible—indeed, even morally obligatory—to
neuter or spay dogs and cats?

The short answer is that we do not regard companion-animal
sterilization as an unalloyed good. Rather, it is a choice in favor
of the lesser of two evils, much as “pet ownership” itself raises
difficult questions even if the animals are adopted from shelters.
We focus here on human limits on companion-animal reproduc-
tion, but we recognize that other ways in which humans limit the
freedom of even beloved companions may be problematic as well.

Involuntary sterilization of animals harms their interests in
three principal ways. First, it inflicts pain. Animals exploited for
their flesh and bodily products suffer unanesthetized mutilations
because farmers derive no economic benefit from paying for anes-
thesia. Thus, for example, millions of male piglets raised for meat
are routinely castrated without anesthesia. As one would expect,
they scream bloody murder.!

By contrast, companion animals receive anesthesia when they
undergo spaying or neutering. Our first two dogs, Scooter and
Mandy, were unconscious for their surgeries, for instance, and
we gave them pain medication postoperatively. Nonetheless, they
clearly experienced discomfort, which they manifested by attempt-
ing to lick the surgical sites for days. In the interest of avoiding
infection and to prevent them from ripping out their stitches, we
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stopped them by attaching cones to their collars, thus generating
frustration on top of their discomfort.

Second, in addition to causing suffering, neutering an animal
deprives that animal of the opportunity to enjoy sexual pleasure.
Although some neutered animals continue to manifest what appear
to be sexual urges, the surgery prevents them from satisfying those
urges in the way that unaltered animals can.

Third, other than in the unusual circumstance in which a com-
panion animal adopts another animal’s biological offspring, neu-
tering deprives an animal of the opportunity to experience a strong
emotional bond with her young. (We say “her” in recognition of
the fact that in most species kept as companion animals, females
play a larger role than males do in caring for young.) Anyone who
has ever observed mother hens with their chicks, or a dog or cat
grooming her puppies or kittens, understands that nonhuman ani-
mals form intense parent—-young bonds. Science confirms that the
biochemical mediators of such bonds are remarkably similar in
humans and other vertebrate animals. Oxytocin, the so-called love
hormone, plays this role among mammals while similar chemicals
can be found in other vertebrates.> Animals deprived of the oppor-
tunity to parent young thus miss an important piece of what it
means to thrive.

Despite the foregoing deprivations, we nonetheless agree with
the conventional wisdom that dogs and cats (and other animals)
kept as companions should be neutered because we agree that, left
unchecked, “pet” reproduction would cause even greater harms.
The supply of puppies and kittens created by breeders and by dogs
and cats who reproduce on their own (either because they are strays
or because their human caretakers do not spay or neuter them)
exceeds the demand for companion animals. Although outreach
can increase the number of available homes, thus reducing the
number of healthy animals killed by shelters, the demand almost
certainly cannot be brought to the level of an unmediated supply;
consequently, each additional puppy or kitten brought into the
world will likely take his or her place in a home that would other-
wise have gone to some existing animal. Accordingly, we sterilize
our companion animals—even though it harms them—in order to
spare other animals an even worse fate.
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Is that judgment consistent with a commitment to animal
rights? The decision to spay or neuter any particular dog does not
at first appear to be for the benefit of that particular dog. It may
not even seem to benefit the puppies to whom that particular dog
would otherwise have given birth or sired. Have we fallen into a
crude utilitarianism that simply trades off the interests of one dog
against those of another?

To make the problem concrete, imagine an example. Suppose
that Sally (a human) shares her loving home with two healthy
young, unrelated dogs, Rex and Ginger. Suppose further that
Sally’s neighbors offer to open their homes to any puppies whom
Rex and Ginger might produce. If Sally neuters Rex and spays
Ginger, assume that those same neighbors would go to the local
animal shelter to adopt dogs, but if she instead refrains from
altering them, and they reproduce, the resulting puppies will be
adopted by the neighbors instead. The displaced dogs in the shel-
ter will not be adopted but will be killed. Is it permissible for
Sally to neuter Rex and spay Ginger—to harm them—in order to
confer a benefit on other dogs even though Rex and Ginger are
not responsible for having put those other dogs in their current
circumstances? If so, how do we reconcile that conclusion with
treating animals as individuals?

Our answer begins by questioning whether sterilization really
is contrary to the interests of Rex and Ginger or to the interests
of their puppies. Wolves—the wild animals from whom domes-
ticated dogs descend—spend their entire lives in packs of related
animals. Thus, not surprisingly, most canine mothers experience
a loss when a breeder or purchaser takes their puppies from them
at an early age, often as young as seven weeks old.? If we could
ask Ginger whether she would rather have puppies but have them
taken from her at an early age or be spayed and thus not have pup-
pies at all, it is hardly obvious that she would choose the former.

Moreover, even if Ginger would prefer to have loved and lost
than to have never loved at all, failure to neuter Rex and spay
Ginger will create new problems—and not just fail to address exist-
ing problems. Sally may have commitments from her neighbors to
adopt the first generation of offspring from Rex and Ginger, but
she cannot be certain that there will be homes for the puppies’
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puppies, much less the puppies’ puppies’ puppies. Failing to neuter
Rex and Ginger thus does more than merely prevent the rescue
of dogs in shelters who would otherwise be adopted; it will likely
lead to the creation of puppies (one or two or more generations
down the line) who themselves will face an early death at a shelter
because insufficient numbers of homes can be found for them.

Might the failure to spay or neuter nonetheless be character-
ized as a permissible omission, whereas spaying or neutering is an
affirmative, and thus culpable, act? Although earlier parts of this
book relied on the act/omission distinction in a variety of contexts,
we also acknowledged that that distinction is less salient when
moral agents have special agent-relative duties. In particular, we
acknowledged that parents have special duties toward their chil-
dren. We would note here that people stand in roughly the same
relationship toward their companion animals as they do toward
their children, both with respect to the animals and children them-
selves and with respect to third parties. Thus, just as we would not
excuse a parent who failed to teach his child that he ought not to
throw rocks at other children on the ground that the failure was
“only” an omission, so too we would not excuse a dog owner who
failed to teach her dogs not to bite the neighbors’ children on the
ground that the failure was a mere omission.

Similarly, we think that a pet owner bears responsibility for her
decision not to neuter her pet, even though failure to do so could
be characterized as an omission. She owes the duty to third-party
victims of the failure to neuter, certainly including the offspring
who will have their lives cut short and probably also the animals
currently in shelters.

Having said that, we acknowledge that sterilization of com-
panion animals raises serious moral questions. In a perfect world,
human beings would not play any direct role in controlling animal
reproduction.

HUMAN ABORTION

The problem of human abortion is similar in an important respect:
prior events leave only flawed options.



188 Conclusion

Pro-life activists sometimes tendentiously describe their political
adversaries as “pro-abortion.”* This way of thinking sometimes
even finds its way into legislation. For example, a longstanding
provision of a federal grant program forbids the expenditure of
funds “in programs where abortion is a method of family plan-
ning.”’ Although the provision was intended, and has been con-
strued, to prevent expenditures on abortions generally, if read
literally it would have virtually no application. After all, almost
no one uses an abortion as a method of family planning. On the
contrary, women resort to abortion because they failed to engage
in family planning, or because their family planning (i.e., contra-
ception) failed, or because the pregnancy, if carried to term, would
yield a severely disabled family member, which is not at all what
was planned. Put differently, just about nobody goes out and plans
to have an abortion. Women have abortions when they find them-
selves in circumstances that they would have preferred to avoid.

Thus, just as humans make decisions about animal reproduc-
tion under less-than-ideal circumstances, so too individual women
make decisions about whether to have an abortion in suboptimal
circumstances. Ideally, women would not have any abortions
because they would find themselves pregnant only under circum-
stances in which they wished to be.

As with animal reproduction, so with human reproduction: the
fact that circumstances leave only suboptimal choices does not
mean that there are no better or worse choices. Some issues are
clear-cut. For example, a woman who decides that she will have
an abortion has some moral obligation to abort as soon as pos-
sible, both to minimize health risks to herself and to ensure that
the abortion occurs before fetal sentience.

Thinking about abortion as a choice made under suboptimal
conditions also points the way toward broader policy coopera-
tion. By joining campaigns promoting contraception, pro-life
activists could reduce the number of unwanted pregnancies and
thus the number of abortions as well. To be sure, many people
who are pro-life also oppose contraception, typically on religious
grounds. But not everyone who is pro-life is anticontraception.
Indeed, most people who oppose abortion support contraception,
and even people who oppose certain forms of birth control on the
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ground that they destroy an embryo or prevent implantation of
a fertilized egg are often comfortable with the common forms of
contraception that prevent ovulation or conception.®

As we have explained throughout this book, we have consider-
able sympathy for some of the views of the pro-life movement, but
we nonetheless regard our position as more closely aligned with its
rival, the pro-choice movement. For that reason, we are probably
not well positioned to give advice to the pro-life movement. But
insofar as pro-life readers are interested, our advice would be to
work toward a world in which fewer women feel burdened by an
unwanted pregnancy, a burden that foreseeably generates the need
or desire for an abortion.

IS ZOOPOLIS ZOOTOPIA?

By contrast to our caveat with respect to the pro-life movement,
we do regard ourselves as card-carrying members of the animal
rights movement. Thus, we have some insider thoughts about how
animal rights activists can change the preconditions for the tragic
choices we now face regarding animal reproduction and other
questions. Our point of departure is a thoughtful and thought-
provoking book by Sue Donaldson and Will Kymlicka, Zoopolis.

Donaldson and Kymlicka theorize about the sorts of relation-
ships that humans ought to have with other animals. They contend
that animal rights theory’s focus on the inherent moral value of
animals has led animal rights theorists to focus almost exclusively
on “the direct violation of basic rights” at the expense of attending
to more complex relationships.” They imagine a future in which
nonhumans fall into roughly three categories, depending on how
they prefer to interact with humans: (1) Sovereigns: Humans would
respect the sovereignty over substantial undeveloped territory of
wild animals who either want nothing to do with humans or can-
not interact with humans safely; (2) Citizens: Domesticated ani-
mals like dogs, who seem to thrive in relationships with humans,
would be given citizenship rights and duties in accordance with
their capacities and preferences; and (3) Denizens: Liminal animals
like pigeons, squirrels, and rats—who live among us but not with
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us—would be treated as denizens, entitled to respect and consider-
ation in roughly the same way that human communities now treat
welcome human strangers among us. In this world, humans would
not breed animals, but neither would they generally interfere with
animals’ own reproduction.

We applaud the efforts of Donaldson and Kymlicka to consider
not only the ways in which humans currently mistreat animals
but also to think about how humans might interact with animals
to our mutual benefit, both now and in a future world in which
people more generally have finally come to reject the current,
deeply exploitative relationship that we have with our fellow
earthlings. That is not to say that we agree with all of their conclu-
sions. In particular, we question the view that it would be possible
for sheep, chickens, and cows to live among humans as citizens
and (through a human intermediary) to sell their wool, eggs, and
milk.? We are highly skeptical of this claim, and we also note that
such purpose-bred species almost by definition cannot live fully
satisfying lives: pigs, steers, turkeys, and “broiler” chickens bred
to reach slaughter weight at a very young age endure pain and dis-
ability when permitted to grow beyond that weight; laying hens
suffer prolapses, extreme calcium deficiencies, and other maladies
from having been bred to produce large numbers of eggs’; and
domesticated sheep need to be sheared only because of selective
breeding for excess wool that many are incapable of shedding.!'
In our view, having created these species in the first place, humans
bear responsibility for deciding whether to bring into existence
any new members of these species or instead to permit the land
that would be liberated by a shift to veganism return to nature
and to members of other species who can live on their own. In our
judgment, the latter choice would be more responsible.!!

Dogs and cats are different, and we are at least open to the pos-
sibility that, in the zoopolis imagined by Donaldson and Kymlicka,
it would be appropriate for humans to both live with dogs and cats
and to refrain from interfering with their reproduction. But, to
point out the obvious, we do not live in the utopian zoopolis, and
the most pressing questions today revolve around what to do now
and how to get from here to there. We live in a world in which
most animals receive no moral consideration, and in which even
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those animals whose interests humans purport to value—such as
dogs and cats—are often treated as mere things (as when they are
used in medical and other experiments, and when they are bred
and purchased as pets).

In our world as it actually is, the decision to adopt an animal
from a shelter is a noble act but one that necessarily entails diffi-
cult choices. Dogs are scavengers by nature, so they can thrive on
a vegan diet. Our dogs are involuntary vegans, and they are none
the worse for it. Some people with adopted cats feed them a vegan
diet, and some such cats suffer no ill effects, but there is evidence
that cats may be obligate carnivores, meaning that they might not
be able to live healthy lives without consuming some meat.!?

Should a vegan whose cat appears to need meat feed her meat?
Should domestic cats be permitted to roam outdoors, where they
appear to lead fulfilling lives? Or should human caretakers keep
cats indoors, so as to spare the billions of birds and rodents they
would otherwise hunt?'® Is it a sufficient answer that cats tend to
live longer lives if they are confined indoors?'* If it is not possible
to provide a home to a cat without bringing about the deaths of
other animals, is it wrong to adopt a cat, even if the alternative for
that cat is a premature death at a shelter?

And what about the animal shelters themselves? A great many
shelters kill animals who could probably be adopted, as the positive
experience of some no-kill shelters illustrates.'s No-kill shelters are
able to adopt out more animals by improving their outreach, but
they also rely on vigilant control of animal reproduction. Not only
do they insist on spaying or neutering every animal they adopt
out; no-kill advocates and animal rights advocates more generally
promote sterilization of feral cats as well through “trap, neuter,
release” programs.'® Animal advocates promote similar programs
for deer as an alternative to lethal population control methods.!”

None of these approaches to human control of animal repro-
duction is ideal because no ideal solution is possible given that
humans have almost completely appropriated for ourselves the
natural environment, including the resources on which other ani-
mals depend as well as those other animals themselves. In these
circumstances, even the best-intentioned efforts by humans to
take affirmative steps to benefit specific animals can really do little
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more than mitigate the damage that we humans have already done
and continue to do.

Having said that, we do not wish to give the impression that all
questions about human—-animal relations are difficult. Far from it.
As we hope we have conveyed throughout this book, all or nearly
all of the horrific use to which humans put animals is utterly unjus-
tifiable, leading to a clear moral imperative: each one of us should
stop participating in that use and become vegan. Yes, there are
some challenging questions about how to imagine the future, but
that fact should not blind us to the clear injustices of the present.
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his need to kill to protect his own life would not have arisen but for his
own initial violent action. Many jurisdictions do not allow a self-defense
claim at all under these circumstances. See Model Penal Code § 3.04(2)
(b)().

41. See Francione, supra note 22, 32.

42. See Akhtar, supra note 22.

43. See Lars Thomsen and Reuben Proctor, VEGANISSIMO A TO Z: A
COMPREHENSIVE GUIDE TO IDENTIFYING AND AVOIDING INGREDIENTS
OF ANIMAL ORIGIN IN EVERYDAY PRODUCTS (2013); Eliza Barclay, Is Your
Medicine Vegan? Probably Not, NPR (Mar. 15, 2013, 6:42 PM), http:/
www.npr.org/blogs/health/2013/03/13/174205188/is-your-medicine-vegan



Notes 207

-probably-not (citing the Thomsen and Proctor book). For a list of vegan
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ETHICS (1956).

51. Article 8 of the “Rome Statute,” which established the International
Criminal Court, criminalizes attacks that unintentionally result in civilian
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